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ACT:

Locus standi to nobve habeas corpus petition under
Article 226 of the constitution’ of India-effect/ of the
Presidential order dared June 27 1975- Constitution of India
Articles 19 21 25, 226 and 359(1A).) read with Mi ntenance
O Internal Security Act (Act 26 of 1971),1971, section 3-
Renedy way of wit petition to challenge the legality of an
order of detention under the Mintenance of Interna
Security Act is not open to a detenu during the energency.

Mai nt enance of Internal Security Act (Act 26 of 1971),

1971 Section 16A(9) is a rule of evi‘dence and
constitutionally valid-Not open to challenge oh the ground
of any violation of Part Ill of the Constitutionfn view of

the provisions of article 359(1A).

Mai nt enance of Internal Security Act (Act 26 of 1971),
1971-Section 18 applies to all orders of detention a valid
pi ece of legislation and docs not suffer fromthe vice of
excessi ve del egation Not open to challenge on the ground of
the theory of basic structure re.

Constitution of India-Article 21 is the sole repository
of rights to life and liberty.

Constitution of |India Articles 358 and 359-Distinction
bet ween.

Constitution of India Articles 20 and 21-Difference
bet ween.

Di sclosure to court section 16A(9) of the Mintenance
of Internal Security Act (Act 26 of 1971) 1971 is an
exception and constitutes an encroachnent . on t he
constitutional jurisdiction of the Hi gh Court.

Eclipse theory of-Applicability to the enforcenent of
Fundanental Rights under Art. 359(1).
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Good return theory of-Not applicable to the practiced
of Indian courts.

Qohiter dictum Wen a decision] beconmes an obiter
di ctum

Constitution of India article 256-Non-conpliance with
Article 256 by the State-Gievance at the instance of a
private party not entertainable by courts.

Rule O LawConstitution itself is the rule of |aw and
t he mandat e

Judi ci al revi ew scope of during the peri od of
ener gency.

Constitution of India Article 12-whether State |ncludes
judiciary.

Constitution of India 372-Law in force whether includes
laws included fn Part 111 of ‘the Con Construction of Article
372.

Mai nt enance of Internal Security Act (Act 26 of 1971)
1971 Section 16 Leaves open a renmedy by way of a suit for
damages for wongful confinenent scope of Section. 16
173

Basic structure theory-Constitution of India Article
368- Emergency provi sions thenselves are to be regarded as
the basic structure of the Constitution.

objects of the Maintenance of Internal Security Act
(Act 26 of 1971), /1971 and the Anending Acts 31 of 1975 and
14 of 1976 thereto

Presidential order wunder Art 359(1) and Martial Law
under Articles 23 .and 73 of the Constitution-Distinction
Constitution of India Art. 359(1) 359(1A) 53 and 73 read
with Art. 355 scope of.

Constitution of India Article 226-extent of the powers
of inquiry by the H gh Courts in a petition for wit of
habeas corpus when once a prinma facie valid detention order
is shown to exist.

Rul e of |aw Concept of is inapplicable to energency
provi sions since the emergency provisions thensel ves contain
the rule of law for such situations.

Separation of powers-Principles of-Preventive detention
bei ng pl aced exclusively within the control of the Executive

authorities of the State for the duration ,. O the
emergency does not violate any principle of separation of
powers. '’

Basic structure theory is nothing nore than a node of
construction of documents of the Constitution

Jurisdiction of courts under Articles 136 and  226-
Nat ure of.

Constitution of India Articles 34 and 359, effect
VWet her powers of the courts to issue wit of habeas corpus
during the period of Martial Law are taken away,.

Rul e of construction-decision of the Suprene Court and
the other high judicial authorities-constitution-of India
Article 141 expl ai ned.

Rights under s. 8 of the Mintenance of Interna
Security Act (Act 26 of 1971), 1971-Nature of vis-a-vis
rights under Constitution of India Article 22(5)-Rights
under Article 22(5) do not bar the enforcement of right
under

Refl ection theory of is not applicable to 5. 8 of the
Mai nt enance of Internal Security Act (Act 26 of 1971), 1971

Practice-Place of dissent in the court of |last resort-
desirability of unanimty anong judges Constitution of India
Article 141.

Fundanental Rights-object of guaranteed Fundanenta
Ri ght.

Natural justice Rules of |aw being on the same footing
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as Fundanental Rights do not override the express ternms of a
statute.
Maxi s
(1) Expression Faci t cessare tacitunt -
Applicability to Art. 21 of the Constitution
(ii) U res nmgis val eat quam per eat
(iii)Salus populi est suprene |le.
Words and phrases:
(a) Purported to be made under s. 3" in s. 18 of
the Mai ntenance of Internal Security Act (Act
26 of 1971), 1971.
(b) For any other purpose in Art. 226 of the
Consti tution-neani ng of.
(c) Conferred by Part 111 of the Constitution in
Art. 359(1)-Intent

HEADNOTE:
174

In exercise of the powers conferred by Cdause (1) of
Art. 352 of the Constitution The President of India, by
procl amati on dated Decenber 23, 1971 declared that a grave
emer gency exi sts whereby the security of India is threatened
by external aggression and the Maintenance of Interna
Security Act (Act 26 of 1971), 1971 was published on July 2
1971, for effectively dealing with the energency.

On Novenber 16, 1974, the President of India, in
exerci se of the powers conferred by dause (1) of Art. 359
of the Constitution declared: (a) that the right to nove any
court with respect to orders of detention which have already
been nade or which nmay hereafter be nade under s. 3(1)(c) of
the Mai ntenance of Internal Security Act, 1971 (as anended
by ordinance Il of 1974) for the enforcenent of the rights
conferred by Articles 14, 21 and Causes (4) (5), (6) and
(7) of Article 22 of the Constitution; and (b) Al
proceedi ngs pending in any court or the enforcenment of any
of the aforesaid rights wth respect to all orders of
detention made wunder the said section 3(1)(c) shall remain
suspended for a period of six nmonths fromthe date of issue
of the order. Or the period during which the proclanmation of
enmergency issued wunder Cause |l1) of Art. 352 of the
Constitution of |India on Decenber 3, 1971, is in force,
whi chever period expires earlier. the order stood extended
to the whole of the territory of India.

On June 20, 1975, the President of India, anended the
above order by substituting 12 rmonths for ’6 ~months’ in
the order.

On June 25, 1975, the President, in exercise of his
powers conferred by Cause (2) of Article 352 of the
Constitution declared that a grave energency exi sts

whereby the security of Indiais threatened by interna
di st urbances.

On June 27, 1975, in exercise of powers conferred by
Clause (1) of Art. 359 the President declared that the right
of any person (including a foreigner) to nove any court for
the enforcenment of the rights conferred by Articles 14 21
and 22 of the Constitution and all proceedings pending in
any court for the enforcement of the above nmentioned rights
shall remain suspended for the period during which the
procl amation of energency nade under C ause (1) of Act. 352
of the Constitution on Decenber 3, 1971, and on June 25,
1975, are both in. force. The Presidential order of June
27, 1975, further stated that the sanme shall be in addition
to and not in derogation of any order nmade before the date
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of the aforesaid order under Clause (1) of Art. 359 of the

Constitution. on June 29, | 975, by another order, the
Presi dent nade the ordi nance of June 27, 1975, applicable to
the State of Jammu and Kashmir as well. On Septenber 25,

1975, the |last paragraph in the Presidential order dated
June 27 1975, was omtted. The President pronul gated the
amendi ng ordinances No. i and 7 of 1975, and replaced by the
Mai nt enance of Internal Security (Amending Act) (No. 39 of
1975) Act introducing a new section 16A, and . giving a
deened effect to s. 7 of the Act as on from June 25, 1975,
while the rest having a deened effect fromJune 29, 1975. By
the sane Act a new section 18 was also inserted with effect
from June 25, 1975.

By the Constitution (Thirty-eighth Anmendnent) Act,
1975, Articles 123, 213, 239(b), 352, 356, 359 and 368 were
amended. C auses (4) and (5) were added in Art. 352 of the
Constitution. Broadly st at ed, t he Thirty-eighth Con
Constitution (Anendnent) Act renders the satisfaction of the
President ‘or the Governor in the relevant Articles final and
conclusive and to be beyond any . question in any court on
any ground.

The power conferred on the President by Art. 352 shal
include the power. to issue different proclamations on
different grounds being war or external aggr essi on or
i nternal disturbance or inmnent danger of war or externa
aggression or internal disturbance whether or not there is a
procl amation already i ssued by the Presi dent By
Constitution Thirty-Eight Amendnment Act | 1975 new O ause
(1A) was al so added after C ause (1) of Article 359.

The Constitution Thirty-ninth Amendment Act was
publ i shed on August 10 1975, anending Articles 71, 329 and
329(A) and added Entries after Entry 86 in the 9th Schedul e
and the Mintenance of Internal Security  Act (Act 26 of
1971) 1971 as item 92 in the said Schedul e.

175

On Cctober 17, 1975, on ordi nance 16 of 1975 was issued
maki ng further amendnments ill s. 16A of the mai ntenance of
internal Security Act introducing sub-Clause (8) and (9) to
s. 16A. On Novenber 16, 1975 ordinance 22 of 1975 was
i ssued making certain amendnments in- the Mintenance of
Internal security Act inserting also sub-section 2Aill s.
16A. All the anendnments nade by the (ordinance were given
retrospective effect for the purpose of validating all Acts
done previously. ’'The said ordinances were published as the
Mai nt enance of Internal Security (Amendnent) Act 1976 (Act
14 of 1976) on- Janurary '’5, 1976.

The respondents detained under s. 3(1A)(ii) read with
s. 3(2) of the maintenance- of Internal Security Act (Act
26 of 1971 | as anmended by the Mintenance of Interna
Security Act (Amendnent Act 39 of 1975), 1975 chal lenged in
several High Courts, the vires of the ordinance“issued on
June 27, 1975, by the President of India as unconstitutiona
and inoperative in |aw and prayed for (a) the setting aside
of the said order and (b) for directing their release
forthwith. In conme cases, they challenged the validity of
the Thirty-eight and | thirty-ninth constitution Arendnent
Act s.

When these petitions came up for hearing, the appellant
raised the prelimnary objection to the maintainability on
the ground that in asking For | release by the issuance of a
wit of habeas Corpus. the respondents were, in substance,
claimng that they have been deprived of their persona
liberty in violation of the procedure established by |aw,
which plea was available to them under. Art. 21 of the
Constitution only and in view of the Presidential order
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dated June 27 1975, suspending the right to nove for
enforcenent of the right conferred by that article, the
petitions were liable to be dism ssed at the threshold.

Wiile the High Courts of Andhra Pradesh, Kerala and
Madras have upheld The prelimnary obj ecti on, this
contention did not find favour with the Hi gh Courts of
Al | ahabad, Bonbay (Nagpur Bench), Delhi Karnataka, Mdhya
Pradesh, Punjab and Haryana respectively. '| these High
(courts broadly took the view that (a) despite the
Presidential order it is open to the detenus to challenge
their detention on the ground that it is ultra vires, as
for exanple, by showi ng that the order, on the face of it,
| S passed by an authority not enpowered of pass it or it is
not in exercise of the power delegated to the authority or
that the power has been  exercised in breach of the
condi tions prescribed in that behalf by the Act under which
the order is passed, or that ~he order is not in strict
conformty with the provi sions of the Act. Some of these
H gh Court have further held that the detenus can attack the
order of ' detention on the ground that it is mala fide, as
for exanple, by showing that the authority did not
supply its mnmind to the rel evant considerations, or that the
aut hority was i nfluenced by irrelevant considerations or
that the authority was -influenced by inproper notives. The
Nagpur Bench of the Bonbay Hi gh Court read down s. 16A(9) of
the Mai ntenance of Internal Security Act, 1971 1 inplying an
exception in favour of disclosure to the Court. The High
Court did not decide about the validity of the Thirty-eighth
and Thirty-ninth Constitution Anendment Acts.

Accepting the States’' appeals, sonme by certificates
granted by the High Court and sonme by special leave, the
Court by mpjority (Khanna, J. dissenting),

N

HELD . (Per majority AN Ray CJ. MH Beg. Y.V
Chandrachud and P.N. Bhagwati JJ:)

(1) In view of the Presidential Oder. Dated June 27,
1975, under Cause (1) of Art. 359. no person has any | ocus
standi to nove any wit petition under Art 226 before a High
Court for habeas corpus or any other wit ~or order or
direction to challenge the legality of -an order. O
detention on the ground that the order is not under or in
conpliance with the Act or is illegal or is vitiated by mala
fides factual or |egal or is based on ext raneous
consi derati ons.

[477 E-F].

(2) Section 16A(9) of the Mintenance of Interna
Security Act, 1971 is constitutionally valid. [477 F]

(3) Section 18 of the Mintenance of’ Internal Security
Act, 1971 is not invalid. [240 A-D, 342 F-G 414 D
176

(4)Article 21 of the Constitution is the sole
repository of rights to Ilife and personal |iberty against
State. [246 B]

Per A.. N Ray J

In view of the Presidential order dated June 27, 1975,
under Clause (1) of Art. 359, no person has |locus standi to
nove wit petitions under Art. 226 of the Constitution
before a H gh Court for habeas corpus or any other wit or
order or direction to enforce any right to personal liberty
of a person detained under the Mintenance of Interna
Security Act, 1971 on the grounds that the order of
detention or the continued detention is for any reason not
in conpliance with the Act or is illegal or male fide [245
H, 246 A

Article 21 is the sole repository of rights to life and
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personal liberty against a State. Any claimto a wit of
hebeas corpus is enforcement of Art. 21 and . s,
therefore, barred by the Presidential order. [246 B]

Grindra Nath Banerjee v Birendra Nath Lal |ILR 54 Cal
727; Kinng enperor v. Shib Nath Banerjee 1972 Indi an Appeal s
241 and Makhan Singh v. State of Punjab [1964] (4) SCR 797
referred to

Scope of judicial reivew in energency.

In times of energency the executive safeguards the
l[ife of the nation and, therefore, its actions either on
the ground that these are arbitrary or unlawful cannot
be challenged in view of the fact that considerations of
security forbid proof of the evidence upon which the
detention was ordered. [219 B-E]

Liversidge v. Sir-John  Anderson [1942] AC 206. G eene
v. Secretary of State for Hone Affairs [1942] AC 284; Mbhan
Chaudhary v. Chief Comm ssioner Union Territory of Tripura
[1964] 3 SCR 442 and Makhan Singh v. ," State of Punjab
[ 1964] 4 SCR 797 foll owed.

Queen ~v. Halliday Ex  Parte Zadiq [1917] AC 210,
referred. to

Liberty is confined and controlled by Ilaw, whether
common |aw or statute. The safeguard of liberty is in the
good sense of the people and in the system of representative
and responsible Government which has been evolved. |If
ext raordi nary power's are given, they are given because the
enmergency is extraordinary and are limted to the period of
emergency. Liberty is itself the gift of the law and may by
the law forfeited or abridged. [222 D, G

Zanmora's case [1916] 2 Ac 107 and Liversidge v. Sir John
Ander son [1942] AC 206, referred to.

The vital distinction between Arts. 358 and 359 is that
Art 358 suspends the rights only in Article 19 to the
extent that the Legislature can nake | aws contravening Art.
19 during the operation of a Proclamation of emergency and
the Executive can take action which The Executive is
conpetent to take under such laws Article 358 does not
suspend any Fundanmental Right.  While a proclamation of
enmergency is in operation the Presidential order under Art.
359(1) can suspend the enf or cenent of any “or al
Fundanental Rights. Article 359(1) al so suspends any pending
proceedi ngs for the enforcenent of such Fundamental Right or
Ri ghts. Anot her important distinction between the two
Articles is that Art. 358 provides for indemity. whereas
Article 359(1) does not: Article 359(1A) ~is on the same
lines as Art. 358, but Article 359(1A) includes al
Fundanental Rights which nay be nmentioned in a Presidentia
order aud is, therefore, nmuch wider than Art. 358 which
includes Art. I g only. [223 E-Q

The purpose and object of Art. 359(1) is that the
enforcenent of any Fundanental Right nentioned- in the
Presidential order is barred or it remains suspended
during the emergency. The scope of Art. 359(1) is not only
to restrict the application of the Article to the
legislative field. bet also to the acts of the Executive.
The object of Article 359(1) is not only that the right
177
to nove this Court only is barred but also the right to nove
any Hgh Court The bar created by Art. 359(1) applies to
petitions for the enforcenent of  Fundanent al Ri ghts
nmentioned in the Presidential order whether by way of an
application under Art. 32 or by way of application under
Art. 226. An application invoking habeas corpus under s. 491
of the Code of Crimnal Procedure cannot simultaneously be
nmoved in the H gh Court. [223 H, 224 D
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Shri  Mohan Chaudhary v. Chief Comm ssioner Union
Territory of Tripura [1964] 3 SCR 442. Makhan Singh v. State
of Punjab [1964] 4 SCR 797 and Dr. Ram Manohar Lohia v.
State of Bihar & ors. [1966] 1 SCR 709, applied.

The argument that jurisdiction and powers of this Court
under Art. 32 and of the H gh Courts wunder Art. 226 are
virtually abolished by the Presidential order wthout any
amendrment of the Constitution is incorrect. No amendrment to
the Constitution is necessary because no jurisdiction and
power either of this Court or of the H gh Court is taken
away. \When a Presidential order takes away the | ocus stand
of the detenu to nove any court for the enforcement of
Fundanental Rights for the time being, the jurisdiction and
powers of this Court and of the H gh Courts remin
unal tered. [224 E-F]

Article 359(1) is not directed against any court, it is
di rected agai nst an individual and deprives himof his |ocus
standi . If courts will in spite of the Presidential order
entertain the applications and allow the detenu to enforce
to start " or to continue proceedi ngs or enforce Fundanenta
Ri ghts, Article 359(1) wll be nullified and rendered
otiose. [224 F, 227 C- D

Unli ke the 1962 Presidential order, in the 1975 order
the suspension is not hedged wth any condition of
enforcenent of any right wunder Articles 21 and 22. The
Presidential order is, therefore, a bar at the threshold.
[228 D E]

Makhan Singh 'wv. State of Punjab [1964] 4 SCR 797 and
State of Mharashtra v. Prabhakar Pandurang Sangzgiri & Anr.
[1966] 1 SCR 702, distinguished.

There are no natural rights. Fundanental Rights in our
Constitution are interpreted to be what is comonly said to
be natural rights. [229 C DO

H. H  Kesvananda Bharti Sripadagalavaru v. State of
Kerala [1973] SUPP. | SCR 702. foll owed.

Law nmeans | aw enacted by the State. Law neans positive
State made | aw The phrase "Procedure established by law' in
Art. 21 includes substantive and procedural law. A law
providing for the procedure depriving a person of liberty
nmust be a | aw made by statute. [229 D E]

A K Copalan v. Stale of Mudras [1950] SCR 88; P. D
Shandasani & ors v. Central Bank of India Ltd. [1952] SCR
391; Sm. Vidya Verma through next friend R V. S. Mani v.
Dr. Shiv Narain Vernma [1955] 2 SCR 983, applied.

There is no difference between the expression "except
according to procedure established by law" in Art. 21 and
the expression "save by the authority of law' in"Art. 31(1)
or the expression "except by authority of law"' in Art. 265.
It is incorrect to suggest that when Art. 21 was enacted,
the founding fathers only enshrined the right to persona
liberty according to procedure and did not franme the

constitutional nandate that personal Iliberty could not be
taken except according to |law. [232 B-D

Part 11l of our Constitution confers Fundanental Rights
in positive as well as negative |anguage. A Fundanenta

Ri ght couched Couched negative |anguage accentuates by

reason thereof the inmportance of that right. The negative

| anguage is worded to enphasize the inmunity from State

action as Fundanental Ri ght. Fundamental Rights have the
texture of Basic Human Ri ghts.

[229 G 230 A-B]

State of Bihar. v. Maharaja Dhiraja Sir Kanmeshwar Singh

of Dhrbhanga & Ors. [1952] SCR 889 at 988 989; A. K CGopal an

v. State of Madras [1950] SCR 88; Rustom Cavasjee Cooper V.

Union of India [1970] 3 SCR 578 571 and 576 to 578: Shanbhu
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Nat h Sarkar v. The State of West Bengal & O's. [1974]
14-833SupCl/ 76
178
1 SCR, Haradahan Saha & Anr. v. State of West Bengal [1975]
1 SCR 778 and KhudiramDas .v State of West Bengal & ors.
[1975] 2 SCR 832, referred to.

Article 21 is our Rule of Law regarding life and
liberty. No other Rule of Law can have separate existence as
a distinct right. The negative | anguage of Fundamental Ri ght

i ncorporated in Part 11l inposes limtations on the power of
the State and declares the correspondi ng guarantees of the
i ndividual to that fundanent al Right. Limtation and
guarantee are conplenentary. The limtation of State

action enbodied in a Fundanmental Ri ght couched in a negative
formis the neasure of the protection of the individual
[230 C D

Rust om Cavasj i~ Cooper v. ~Union of India [1970] 3 SCR

568, applied.
Personal liberty in Article 21 includes all varieties
of rights which go to make personal |iberty other than those

in Art. 19(1)(d). [230 C(C

Kharak Singh v. State of ‘U P. and ors. [1964] 1 SCR 332
and Rustom Cavasjee Cooper~ v Union of India [1970] 3 SCR
530, referred to.

If any right existed before the commencenent of the
Constitution and the same right wth its content is

conferred by Part IIl as a Fundanental Ri ght the source of
that right is in Part 11l and not in _any pre-existing right.
Such pre-constitutional rights have been elevated in Part
1l as Fundanental Rights. |If there is a pre-constitution

right which is expressly enbodied as a Fundanental Right
under our Constitution, the comopn |aw right has no separate
exi stence Under CQur Constitution. |If there be any right
other than and nore extensive than the Fundanental Right in
Part 111, such right nay continue to exist under Art. 372
[230 F-H

Dhi rubha Devi Singh Gohil  v. State of Bonmbay [1955] 1
SCR 691-693, referred to.

B. Shankara Rao Badani and ors. v. State of Mysore and
Anr. [1969] 3 SCR 1 @11-13, applied.

Apart fromthe remedy under the common |aw of torts, by
way of suit for false inprisonnent and claimfor danmages,
there was no civil renmedy for unlawful infringement of the
right to personal liberty in India before the Constitution
Even this remedy, after the amendnent of s. 491 of the Code
of crimnal Procedure becanme a statutory right in the nature
of a habeas corpus. The provisions of s. 491 of the Crimna
Procedure Code have been repealed by Act Il of 1974 as being
superfluous in view of Art. 226. [231 C D

Waghel a Raj sanji v. Sheik Masludin and ors. 14 1,/A 89
1) 96. Satish Chandra Chakravarti v. Ram Dayal De‘l.L.R 48
Cal. 388 @407-10, 425-426. Baboo S/ o Thakur Dhobi v. Mst.
Subanshi w/ o Mangal Dhobi Al R 1942 Nagpur 99; Mkhan Singh
v. State of Punjab [1964] 4 SCR 797, District Mgistrate
Trivandrumv. K C Manmen Mappillai |.L.R [1939] Mad. 708;
Matthen v. District Magistrate TrivandrumL.R 66 |.A 222.
Grindranath Banerjee v. Birendranath Pal ILR 54 Cal. 727
and King Enperor v. Sibnath Banerjee 72 1. A 241, referred
to.

There was no statutory right to enforce the right to
personal liberty other than that in s. 491 of the Crim nal
Procedure Code before the comencenent of the Constitution
whi ch could be carried over after its commencenent under
Art. 372. Law in Art. 21 will include all post-
constitutional statute, [ aw including Mai nt enance of
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Internal Security Act, 1971 and by virtue of Art. 372 al
pre-constitutional statute law, including the I.P.C. and the
C.P.C [231 F-@

The present appeals do not touch any aspect of Art. 20.
Article 20 is a constitutional nandate to the judiciary and
Art. 21 is a constitutional mandate to the Executive. The

expression "no person shall be prosecuted for the sane
of fence nore than once" in Art. 20 would apply only to the
executive. It is

179

incorrect to say that "State" in Art. 12 will also include
the Judiciary and Art. 20 is enforceable against the
Judiciary in respect of illegal orders.

[232 E-F, GH

Makhan Si ngh v. ~State of Punjab [1964] 4 SCR 797 and
Narayan Singh v. State of Delhi and ors. [1953] SCR 652 not
appl i cabl e.

Articles 256, 265 and 361 have no rel evance to displace
the proposition that Art. 21 is the repository of rights to
life and liberty. Nor does an appeal in a crimna
proceedi ngs have anything to do with Art. 21. [233 C D

Gari kapatti Veerayya v. N. Subbiah Choudhury [1957] SCR
488 and Ahmedabad Mg. & Calico Ptg. Co. Ltd. v. Ram Taha
Rammand and ors. [1973] 1 SCR 185, referred to.

The right arising from a decree is not a Fundanenta
Ri ght and, therefore, will not be prina facie covered by a
Presidential order under Art. 359(1)

[233 G

Fundanental Rights including the right to persona
liberty are conferred by the Constitution.  Any pre-
constitution rights which are included in Art. 21 do not
after the Constitution remain in existence which can be
enforced, if Art. 21 is suspended If it ~be assuned that

there was any pre-constitutional right to personal I|iberty
included in Art. 21 which continued to exist as a distinct
and separate right then Art. 359(1) will be an exercise in

futility. [234 A-B]

Makhan Si ngh v. State of  Punjab [1964]  SCR 797
expl ai ned.

The theory of eclipse is wuntenable. The theory of
eclipse refers to pre-constitutional laws which were
inconsistent with Fundamental Rights. By reason of Art.
13(1) such laws did not becanme void but becane devoid of
| egal force. Such laws becane eclipsed for the tinme being.
The theory of clipse has no relevance to the suspension of
the enforcenent of fundanmental Rights under Art. 359(1). The
constitutional provisions conferring Fundanental Rights
cannot be said to be inconsistent with Art. 13(1). [234 B-D

P. D. Shandasani v. Central Bank of India Ltd. [1952]
SCR 391 and Sm. Vidya Verma through next friend R /'V. S
Mani v. Dr. Shiv Narain Verma [1955] 2 SCR 983, reiterated

The Act in the present case is valid lawand it has
| ai d down procedure of applying the |law. The validity of the
Act has not been challenged and cannot be chall enged. The
Legi sl ature has conpetence to nmke the |aw. The procedure,
therefore, cannot be challenged because Art. 21 and 22
cannot be enforced. 'The suggestion that the power of the
Executive is widened is equally untenable.

[235 E-F]

The fact that s. 491 of the Crimnal Procedure Code has
been abolished in he new Code establishes that the pre-
existing right was enbodied as a Fundanental Right in the
Constitution. The right to per sonal liberty becane
identified with Fundanmental Right to personal |iberty under
Art. 21. [236 A]
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The Presidential orders does not alter or suspend any
law. The rule of law is not a nmere catchword or incantation
The certainty of law is one of the elenents in the concept
of the rule of law. The essential feature of rule of lawis
that the judicial power of the State is, to a |l arge extent,
separate fromthe Executive and the Legislature. [236 B-(

It is not correct to argue that if pre-existing lawis

nerged in Art. 21, there will be conflict in the Article
372. The expression "law in force" in Art. 372 cannot
include laws which are incorporated in the Constitution

viz. in Part Il1l. The expression "law' in Articles 19(1) and

21 takes in the statute law. [235 B]

The Presidential order under Art. 359(1) is not a | aw
The order does not repeal any law either. The contention
that permanent |aw cannot be repealed by tenporary lawis
m spl aced. [235 (

The entire concept-in Art. 21 is against Executive
action.  There is no question of infringenent of Fundanenta
Ri ght under Art. 21 where the detention
180
conpl ained of —is by a private person and not by a State or
under the authority or orders-of a State. [235 D

The Executive cannot detain a person otherw se than
under valid |I|egislation. The suspension of any Fundanenta
Ri ght does not affect this rule of the Constitution. Article
358 does not detract’ fromthe position that the Executive
cannot act to the prejudice of _a person wthout the
authority of law [237 A-F]

Rai Sahib RamJawaya Kapur & ors. v. The State of
Punjab [1955] 2 SCR 225; MP. State v. Bharat Singh [1967] 2
SCR 454; Dy. Collector —v. lbrahim & Co. [1970] 3 SCR 498.
Bennet Coleman & Co v. Union of India[1973] 2 SCR 757 and
Meenakshi MIls v. Union of India [1974] 2 SCR 398,
di scussed and di sti ngui shed.

The Constitution is the mandate. The Constitution is
the rule of law. No one can arise above the rule of |aw. The
suspension of right to enforce Fundanental Rights has the
effect that the emergency provisions in Part XVIlIl are by
thenselves the rule of law during tines of energency. There
cannot be any rule of |law other than the constitutional rule
of law. ’'There cannot be any pre-constitution or post-
constitution rule of law which can run counter to the rule
of law enbodied in the Constitution, nor can there be any
i nvocation to any rule of lawto nullify the constitutiona
provisions during the tines of energency. [224 B, 238 D E]

Eshugbayi Eleko v. Oficer Admnistering the Govt. O
Ni geria [1931] AC 662 and Christie and Anr. v. Leachinsky
[1947] AC 573. not applicable.

The expression "for any other purpose" in Art. 226
neans for any purpose other than the enforcenent of
Fundamental Rights. A petition for habeas corpus by any
person under Art. 226 necessarily invokes a question whether
t he detention is legal or illegal. An executive action if
challenged to be ultravires a statute cannot be chal I enged
by any person who is not aggrieved by any such ultra vires
action. [239 D E

The expression "purported to be nade under s. 3 of the
Act" in s. 18 wll include an Executive act nmade by the
District Magistrate within the scope of his authority as
District Magistrate even if the order is made in breach of
the section or is mala fide. [240 A-B]

Hari Ram Singh v. The Crown [1939] F.C. R 159.
Bhagchand Dagadusa v. The Secretary of State for India L.R
54 |.A. 338 @ 352; Albert Wst Meade v. The King Al R 1948
P.C. 156 at 157-59; Animistic v. Foreign Conmpensation etc.
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[1969] 1 Al E.R 208 at 212, 213 and 237 and Dakshina
Ranjan Ghosh v. Omar Chand Gswal |.L.R SO Cal. 992 at 995
1003, appli ed.

Poona Munici pal Corporation v. D. N Deodhar [1964] 8
SCR 178; Kala Bhandar v. Minicipal Comrittee [1965] 3 SCR
489 and Indore Municipality v. Niyamultulla AIR 1971 SC 97
and Joseph v. Joseph [1966] 3 All. E.R 486 not applicable.

There is no question of excessive delegation in s. 18
which lays down the law. To contend that s. 18 applies only
to post-detention challenge is wong. Section 18 applies to
all orders of detention. Section 18 of WMaintenance of
Internal Security Act, 1971 is only an illustration of the
Act by the officers authorised by the Act. [240 C g

Section 16A(9) of the Act is wvalid. It is a rule of
evidence and it is not open either to the detenu or the
Court to ask for the grounds of detention

[246 C

Materials and i nformation on which orders of preventive
detention are  passed necessarily belong to a class of
docunent s whose di scl osures would inmpair the pr oper
functioning of Public service and adninistration. [242 D

Li versi dge v. John Anderson [1942] AC 206 at 221, 253,
254, 266, 267, 279, 280 and Roger’'s case [1973] AC 388 @
400, 401, 405, applied.

181

Legi sl ature has / enacted 5. 16A(9) providing for a
general exclusion  from evidence of ~ all such nmaterial as
woul d properly fall within the classification instead of
forcing the State to. claimin ~individual cases privilege
under ss. 123, 162 of the Evidence Act or under Art. 22(6)
of the Constitution. [242 E-F]

Section 16A cannot be said to be-an anendnent to Art.
226. The jurisdiction to issue wits is neither abrogated
nor abridged. Section 16A(9) enacts provisions anal ogous to
a conclusive proof of presunption. Such a provision is a
genuine rule of evidence. It is in the nature of an
explanation to ss. 123 and 162 of the Evidence Act. Section
16A(9) is a rule of evidence. Wien the detaining authority
is bound by s. 16A(9) and forbidden absolutely from
di scl osing such nmaterial no question can arise of adverse
i nference against the authority. [242 G H]

Section 16A(9) cannot be read inplying an exception in
formof disclosure to the Court. Such disclosure to the
Court alone and not to the detenu will introduce sonething
unknown to judicial procedure and will bring in an elenent
of arbitrariness and preclude both the parties from
representing their respective cases. The view of the
detaining authority 1is not to be substituted by the view of
the court. [243 A-C

State of Bonbay v Atma Ram Sridhar Vaidya [1951] SCR
167; Shiban Lal Saksena v. State of Uttar Pradesh-and ors.
[1954] SCR 418; Rameshwar Shaw v. District Magistrate
Bur dwan and Anr. [1964] 4 SCR 921; Jaichand Lal v. W Bengal
[1966] Supp. SCR 464 and Dr. Ram Manohar Lohia v. State of
Bi har [1966] | SCR 709, referred to.

The theory of good return nentioned in the English
decisions is based on the | anguage of Habeas Corpus Act and
the Rules of the Suprene Court of England. The practice of
our Court is different. [243 C DO

M M Damoo v. J. K State [1972] 2 SCR 1014 and A K
Gopal an v. State of Madras [1952] SCR 391, distingui shed.

It is not conpetent for any court to go into questions
of malafides of the order of detention or wultra vires
character of the order of detention or that the order was
not passed on the satisfaction of the detaining authority.
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Section 16A of the Act contains definite indications of
implied exclusion of judicial reviewon the allegations of
mala fide. The reason why s. 16A has been enacted is to
provide for periodical review by Government and that is the
saf eguard agai nst any unjust or arbitrary exercise of power.
The production of the order which is duly authenticated
constitutes a perenptory answer to the challenge. [243 GH
244 A, 245 B]

In view of the inability of the court to grant any
relief on the basis whether order of detention is the result
of malice or ill wll, the detention of malafides is not
only ineffective but al so untenable. [244 DE]

Law ence | oachim Joseph Ds Souza v. The State of
Bonbay [1956] SCR 382 @392, 393; Smith v. East Elloc Rura
District Council & ors. [1966] AC 736 at 776 and Dr. Ram
Manohar Lohia v. State of Bihar and ors. [1966] 1 SCR 709,
referred to.

A deci sion ~on apoint not necessary for the purpose or
whi ch does not fall' to be determned in that decision
beconmes obiter dictum [227 F]

Maharaj a Dhiraja Madhav Rao Jivaji Rao Scindi a Bahadur
JUDGVENT:
and 193 to 194, referred to:

Per M H. Beg, 1.

Aprima facie valid detention order, that is to say,
one duly authenticated and passed by an officer authorised
to nake it recording a purported satisfaction to detain the
petitioner under the Miintenance of Internal Security Act,
which is operative either before or after its confirmation
by the Governnent, is a

182
conplete answer to a petition for a wit of habeas corpus.
Once such an order is shown to exist i'n response to a

notice for a wit of habeas corpus, the Hi gh Court cannot
inquire into its validity or vires on the ground of either
mala fides of any kind or of _non-conpliance with any
provision of the Miintenance of (Internal Security Act in
habeas corpus proceedings. [371 GH, 372 A

The fundanental law found in the Constitution is
paramount. The Constitution provides the test for the
validity of all other laws. It seeks to determne the

spheres of executive and |egislative and judicial powers
with neticulous care and precision. The judicial functions
though wider in range when interpreting or applying other
articles of the Constitution, particularly Articles 14 and
19, the enforcement of which is also suspended during the

current energency, is especially constricted by t he
el aborate provisions of Articles 21 and 22, which deal wth
personal liberty and preventive detention. The  w der/ the

sweep of the provisions of Articles 21 and 22 the nore
drastic must be the effect of suspending their enforcenent.
Suspensi on does not and cannot nean retention under a
di sgui se. [312 F-H

Marbury v. WMadison [1803] | Cranch 137; A K Copal an
v. State of Madras [1950] SCR 88 @p. 109, referred.

The only Rule of Law which can be recogni sed by courts
of our country is what is deducible fromour Constitution
itself. The Constitution is an enbodinent of the highest
"positive law' as well as the reflection of all the rules of
natural or ethical or conmon |aw Lying behind it which can
be recognised by courts. The spirit of law or the Rule of
Law Cannot hover ominously around |ike sonme disenbodied
ghost serving as a substitute for the living Constitution.
It has to be found always w thin and operating in harnmony
with and never outside or in conflict wth what our
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Constitution enjoins.
[313 A, D E]

The npost inportant object of meking certain basic
rights fundanental by the Constitution is to nmake them
enforceabl e against the State and its agencies through the
Courts. [329 F]

Under our constitutional jurisprudence courts cannot,
during a constitutionally enjoined period of suspension of
the enforceability of fundanmental rights through courts,
enforce hat may even be a Fundamental Right sought to be
protected by Part 11l of the Constitution. [314 C DO

The enforceability of a right by a constitutionally
appoi nted judicial organ has necessarily to depend upon the
fulfillment of two conditions: firstly, its recognition by
or wunder the Constitution as a right; and, secondly,
possession of the vower of its enforcenent by the judicia
organs. Article 226 of ~the Constitution is not neant for
futile and wunenforceable declarations of right. The whole
purpose of a wit of habeas corpus is to enforce a right to
personal freedom after the -declaration of the detention as
illegal when it is o) found upon i nvestigation
Enforceability of rights, whether. they are constitutiona
or common |aw or statutory, in constitutionally prescribed
ways by constitutionally appointed judicial organs is
governed solely by the terns of the witten instrunent in n
Constitution such as ours. The scope for judicial |aw naking
on the subject of enforcenent of the right to persona
freedomwas deliberately restricted by our . Constitution
makers. It is difficult to -see any such scope when
enforcenent itself is suspended. [314 E-F, 315 B-(

What is suspended is really the procedure for the
enforcenent of a right through courts which could be said to
flow from the infringement of a statutory procedure. |If the
enforcenent of a right to be free, resulting derivatively
fromboth the constitutional and statutory provisions based
on an infraction of the procedure. which is statutory in
cases of preventive detention, is suspended, it is
i npossible to lay down that it becones enforceabl e when that
part of the procedure which is nandatory is violated but
remai ns unenforceable so long as the part of the procedure
infringed is directory. Such a view would introduce &
di stinction which is neither warranted by the | anguage of
Article 359 of the Constitution nor by that of the
Presidential order of 1975. [315 F-(Q
183

If the protection of enforceability is validly
suspended for the duration of an Emergency, declared under
constitutional provisions, the courts wll “have nothing
before themto enforce so as to able to afford any relief to
a person who cones with a grievance before them [329 @

A court cannot. in exercise of any supposed inherent or
implied or wunspecified power, purport to enforce or, in
substance enforce, a right the enforcement of which is
suspended. To permit such circunvention of the suspension.is
to authorise doing indirectly what | aw does not allow to be
done directly. [317 E-F]

[H's Lordship felt that it was unnecessary to consider
"any other purpose" in Art. 226 of the Constitution in view
of the fact that each of detenus asked for a wit or habeas
corpus and for no other kind of wits or orders.]

The Constitution given unto thenselves by the people,
is legally supreme. A notional surrender by the people of
India of control over their several or individual rights to
a Sovereign Republic by nmeans of a legally suprene
Constitution only means that the Constitution is suprene and
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can confer rights and powers. One has to look to it alone
and not outside it for finding out the nmanner in which and
the limts subject to which individual citizens can exercise
their separate freedonms. A satisfactory explanation of the
| anguage of confernent used with reference to rights is that
there has to be necessarily, as a result of such a process
of Constitution nmaking, a notional surrender of individua
freedomso as to convert the possibility of "licence" to
all, which ends in the exploitation and oppression of the
many weak by the few strong into the actuality of a freedom
for all regulated by |aw or under the | aw applicable to all
[318 F-H

Smt. Indira Nehru Gandhi v. Raj Narain [1976] 2 SCR
referred to

Rul es of natural justice, which are inpliedly read into
statutes fromthe nature of Functions inmposed upon statutory
authorities or bodies have sonetimes been placed on the sane
footing as "Fundamental Rights of nen which are directly and
absol utely safeguarded" by witten Constitutions. The
i mplied rules of natural justice do not override the express
terns of —a statute. They are only inplied because the
functions which the statute inposes are presuned to be neant
to be exercised in accordance wth these rules, and
therefore treated as though they were parts of enacted | aw
The principles of natural justice which are so inplied nust
al ways hang, if one may so put it on pegs of statutory
provisions or necessarily flow from them and have no
i ndependent existence. [319 G H, 320 A

State of Oissav. Dr. Mss Binapani Dei & ors. [1967]
2 SCR 625, applied.

Fundanental Rights are basic aspects of rights sel ected
fromwhat nay previously have been natural or comon |aw
rights. These basic aspects of rights are elevated to a new
| evel of inportance by the Constitution. Any other co-
extensive rights, outside the Constitution, are necessarily
excluded by their recognition as or nerger wth Fundanenta
Ri ghts. [329 B]

The object of mmking certain general aspects of rights
fundanental is to guarantee them against illegal invasions
of these rights by executive, legislative.” O _judicia
organs (i e. Article 20) of the State. This necessarily
nmeans that these safeguards can also be legally renpoved
under appropriate constitutional or statutory provisions,
al t hough their suspension does not, by itself, take away the
illegalities or their |egal consequences. The intention was
to exclude all other <control or to make the Constitution
the sole repository of wultimate control over those aspects
of human freedom which are guaranteed in Part m [319 A-C &
329 C

Article 21 of the Constitution has to be interpreted
conprehensively enough to include, together with - Art. 19
practically all aspects of personal freedom It enbraces
both procedural and substantive rights. Article 22 nerely
makes it clear that deprivations of liberty by neans of laws
regul ating preventive detention would be included in
"procedure established by law' and indicates what that
procedure should be. In that sense, it could be viewed as,
sub-

184

stantially, an elaboration of what is found in Article 21,
although it also goes beyond it inasmuch as it inposes
limts on ordinary legislative power. [329 D E]

Taken by itself, Art. 21 of the Constitution is
primarily a protection against illegal deprivations by the
executive action of the State’s agents or officials
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al t hough, read with other Articles, it could operate also as
a protection agai nst unjustifiable | egi slative action
purporting to authorise deprivations of personal freedom
[ 329- F]

Article 21 was only nmeant, on the face of it, to keep
the exercise of executive power, in ordering deprivations of

life or liberty, within the bounds of power prescribed by
procedure established by legislation Article 21 furnishes
the guarantee of "Lex", which is equated with statute |aw
only, and not of "jus" or a judicial concept of what
procedural |law ought really to be. The whole idea in using
this expression was to exclude judicial interference with
executive action in dealing with lives and liberties of

citizens and others living. in our country on any ground
other than that it is contrary to procedure actually
prescri bed by |aw which nmeant only statute law. According to

wel | established -canons of statutory -construction, the
express ternms of "Lex" (assum ng, of course, that the "Lex"
is otherwise valid), prescribing procedure, wll exclude

"Jus" or ‘judicial notions of "due process" or what the
procedure. Qught to be. [321 H 322 A-(

A. K GCopalan v. State of Madras [1950] SCR 88 referred
to.

The suggestion  that 'jus", which has been deliberately
excluded fromthe purview of "procedure established by | aw'
can be introduced by courts, through a back door, as though

it was an independent right guaranteed by Chapter |1l or by
any other part of \ the Constitution,  cannot be acceded to.
[ 322 E-F]

R C.  Cooper v.  Union of India [1970] 3 SCR 530, 578,
di stingui shed.

Neither rights supposed to be recognised by sone
natural law nor those assuned to exist in sonme part of
Conmon Law coul d serve as substitutes for those conferred by

Part 11l of the Constitution. They could not be, on any
principle of law or justice or reason, virtually added to
Part 111 as conmplete repl acenents for ri ghts whose
enforcenent is suspended, and then be enforced, through
constitutionally provi ded nmachi nery, as the unseen

appendages of the Constitution or as a separate group of
rights outside the Constitution neant for the  energency
whi ch suspends but does not resuscitate in a new form
certain rights. [325 B-D

Hi s Holiness Kesavananda Bharati Sripadagalavaru - v.
State of Kerala [1973] Supp. SCR @ 1.~ Satish Chandra
Chakraworti v. Ram Dayal De ILR 48 Cal. 388 P @407-410, 425
and 426: Waghela Rajsanji v. Sheikh Masludin and ors. 14
I ndi an Appeals p. 89 and Baboo Seo Thakur Dhobi v. . Mst.
Subanshi w/ o Mangal Dhobi, AIR 1942 Nagpur 99, referred to.

Not only all steps leading up to the deprivation of
personal liberty but also the substantive right to persona
freedom by inplication, is covered by Article 21 of the
Constitution. [328 E-F]

1. C Colaknath & ors. v. Sate of Punjab and Another
[1962] 2 SCR 762.

Even if Art. 21 is not the sole repository of al
personal freedom it will be clear, that all aspects of
freedom of person are neant to be covered by Articles 19,
21, and 22 of the Constitution. If the enforcenment of these
rights by Courts is suspended during the energency, an
inquiry by a court into the question whether any of themis
violated by an illegal deprivation of it by executive
authorities of the State seenms futile. [328 H 329 A

A. K CGopalan State of Madras [1950] SCR 88 and Khar ak
Singh v. State of UP & ors. [1964] | SCR 332, applied.
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The power to issue a wit is conferred upon courts
exclusively by our Constitution Al the powers of our courts
flow from the Constitution which is the source of their

jurisdiction. |If any provision of the constitution
aut hori ses the
185

suspension of the right to obtain relief in any type of
cases, the power of courts is thereby curtailed even though
a general jurisdiction to afford the relief in other cases
may be there. |If they cannot issue wits of habeas corpus to
enforce a right to personal freedom against executive
authorities during tho energency, the original nature of
this wit issuing power conparable to a "prerogative" power
cannot help the detenu. [330 G H|

It is a well recognised principle of |aw that whatever
could be formerly even said to be governed by a common | aw
prerogative power becones nerged in the Constitution as soon
as the Constitution takes it  over and regulates that
subj ect. [331 A

Principle in Attorney-General v. De Keyser’'s Roya
Hotel Limted, [1920] A C 508 @526 applied.

If there is no enforceable right either arising under
the Constitution or otherwise, it is wuseless to appeal to
any general power of the court to issue a wit of habeas
corpus. If the effect of suspension of the right to nove the
court for a wit of habeas corpus is that no inquiry can
take place beyond finding out that the cause is one covered
by the prohibitions nere possession of general power wll
not assist the detenu. [331 C D

If the right to enforce personal freedomthrough a wit
of habeas corpus is suspended, it cannot be said that the
enforcenent can be restored by resorting to "any other
purpose". That other purpose could not enbrace defeating the
ef fect of suspension of the enforcenent of a constitutiona
guarantee and if held so would  be making a nockery of the
Constitution. [331 D E]

Nothing in the nature of a wit of habeas corpus or any
power of a High Court under Art. 226 could cone to the aid
of a detenu when the right to enforce a claimto persona
freedom sought to be protected by the Constitution is
suspended. [331 E-F]

Provision for preventive detention in itself aptly
described as "jurisdiction of suspicion” is a departure from
ordinary norns, and resorted to either in tinmes of war or of
apprehended internal disorders and disturbances of a serious
nature, with the object of preventing a greater -dager to
nati onal security and integrity than any clai mwhich could
be based upon a right, noral or legal, to individua
liberty. [332 B-C

Har adhan Saha & Anr. v. The State of Wst Bengal and
ors. [1975] 1 SCR 778; Khudiram Das v. State of Wst Benga
[1975] 2 SCR p. 832 @p. 842; State of Madras v. V.G Row AIR
1952 SC 197 @200 and Rex v. Halliday [1917] A C. 260 @ 275,
referred to.

It is true that the Presidential order of 1975 |ike the

Presidential order of 1962, does not suspend the genera
power of this Court under Art. 32 or the general powers of
Hi gh Courts under Art. 226, bot the effect of taking away
enforceability of the right of a detenu to personal freedom
agai nst executive authorities is to affect the | ocus stand
in cases which are neant to be covered by the Presidentia
order. Courts, even in habeas corpus proceedi ngs, do not
grant relief independent of the rights of the person
deprived of liberty. If the locus standi of a detenu is

suspended, no one car. claimto get his right enforced.
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[ 338 E-F]
If a case so patently gross and clear of a detention
falling, on the face of the order of detention or the return
made to a notice fromthe court, outside the provisions of
the Act on the ground of personal nalice of the detaining
authority, or, some other ground utterly outside the Act,
arises so that no further investigation is called for, it
nmay be possible to contend that it is not protected by the
Presidential order of June 27, 1975, and by the provisions
of Art. 359(1) of the Constitution at all. The nere presence
of an official seal or signature on a detention order, in
such a purely hypothetical case, my not be enough to
convert it into a detention by the State or its agents or
officers. That is the alnost utterly inconceivable situation
or type of case which could stil
186
be covered by the general power to issue wits of habeas
corpus.” The renedy by way of a wit of habeas corpus is nore

general than relief against official action. It |ies even
agai nst illegal detentions by private persons although not
under Art. 32 which i's confined to enforcenent of

Fundamental Rights. [339 A-F

Shrimati Vidya Verma, though next friend RV.S. Mand
v. Dr Shiv Narain Verma [1955] 2 SCR p. 983, referred to

Courts nust presune that executive authorities are
acting in conformty with both the spirit and the substance
of the law The nmaxi m"omia praeswumuntur rite esse actus"
nmeans that all official acts are presuned to have been
rightly and regularly done. |If the burden to displace that
presunption is wupon detenu, ~he cannot, in- a habeas corpus
petition under Art. 226 of the Constitution, ask the court
to enbark wupon an inquiry, during the energency, and all ow
himto |ead evidence to rebut this presunption. 'To do so
woul d be plainly to countenance a violation of the
Constitutional mandate suspending the procedure. [340 A-(C

Eshughayi El eko v. O ficer Administering the Governnent
of Nigeria & Anr. [1931] A C. 622 @670; Liversidge v. Sir
John Anderson and Anr. [1942] A.C. p. 206 @217 and 219 and
273. Rex v. Secretary of State of Home Affairs, Ex parte
Lees [1941] 1 K B. 72 and Geen v. Secretary of State of
Honme Affairs, [1942] AC 284 @293, discussed.

Deci sions on what restraints should be put and on which
persons during a national enmergency, in the interests of
nati onal security, are matters of policy which are outside
the sphere of judicial determnation. [344

Liversidge v. Sir John Anderson [1942] AC 206 and Rex
v. Halliday Ex Parte Zadiqg [1917] AC 260, referred to.

Under our Constitution, there is no distinction between
the effects of a declaration of energency under Art. 352(1)
whet her the threat to the security of the State is’ from
internal or external sources. Presidential declarations
under Art. 352(1) and 359(1) of’ our Constitution are immne
fromchallenge in courts even when the emergency is over. A
noti ceabl e feature of our Constitutions is that, whereas the
consequences given in Art. 358 as a result of a Proclamation
under Art. 352(1) are autonmatic, Presidential orders under
Article 359(1) may have differing consequence, from
emergency to energency depending upon the terns of the
Presidential orders involved. And then, Article 359(1A) made
operative retrospectively by the 38t h Constitutiona
amendment of 1st August 1975, mmkes it clear that both the
| egi slative and executive organs of the State are freed for
the duration of the enmergency from the limts inposed by
Part 11l of the Constitution. [348 A-D

The striking differences in the terms of the two
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Presidential orders are:

(1) The Presidential order of 1962 did not specify
Article 14 of the Constitution, but Art. 14, guaranteeing
equal ity before the |law and equal protection of laws to al
persons in India, is mentioned in the 1975 order. This does
make sone difference between the intentions behind and
effects of’ the two Presidential orders. [352 B-(

(ii) The President Order of 1962 expressly hedges the
suspensi on of the specified Fundanental Rights wth the
condition, with regard to deprivations covered by Article 21
and 22 of the Constitution that the detenu should be
deprived of his rights "under the Defence of India Act, 1962
or any rules or order made thereunder”. In other words. On
the terms of the 1962 Presidential Order, the courts were
under a duty to see whether a deprivation satisfies these
conditions or not. They could adjudicate upon the question
whet her a detention was® "under " the Act or a rule "made
thereunder”. On the other hand, the Presidential order of
1975 uncondi tional ly suspends the enforcenent of the rights
conferred upon "any person -including a foreigner" to nove
any court- forthe enforcenent of the rights conferred by
Articles 14, 21 and 22 of the Constitution. The Courts are.
therefore, no | onger obliged or able to test the validity of
a detention by examni ng-whether they conformto statutory
187
requirenents. They wll have to be content with conpliance
shown with forns of the law. [352 C E]

(iii) Presidentiial order of 1962 nakes no nmention of
pendi ng proceedings,  but. the 1975 order ~ suspends al
pendi ng proceedings for the enforcenent ~of the rights
nmentioned therein. This further <clarifies and enphasizes
that the intention behind the Presidential order of 1975 was
to actually affect the jurisdiction of ~courts in_ which
proceedi ngs were actually pending.” theinference fromthis
feature also is that all simlar proceedings in future wll
simlarly be affected. [352 E-F]

There can be no doubt whatsoever that the Presidentia
order of June 27, 1975, was a part of a unmstakably
expressed intention to suspend the ordinary processes of |aw
in those cases where persons conplain_ of infringenent of
their fundanental rights by the executive authorities of the
State. The intention of the Parliament itself to bring about
this result so that the jurisdiction of courts under article
226 in this particular type of cases is itself affected for
the duration of the energency, seens clear enough fromthe
provisions of S. 16A(9) of the Act, introduced by Act No. 14
of 1976, which received Presidential assent on January 25.
1976, making s. 16A(9) operative retrospectively from June
25, 1975. [352 F-H]

There is no doubt that the object of the Presidentia
(order of June '27, 1975, by suspending the enforcenent of
the specified rights, was to affect the powers of courts to
afford relief to those the enforcenent of whose rights was
suspended. This was within the purview of Article 359(1).
Hence objections that powers of the courts under. Art. 226
may indirectly be affected is no answer to the direct
suspensi on of rights which was bound to have its effect upon
the manner in which jurisdiction is or could reasonably be
exerci sed even if that jurisdiction cannot be itself
suspended for all types of cases. [353 A-B]

The term Rule of Law is hot a magi c wand which can he
waved to dispel every difficulty. It is not an Aladin's | anp
whi ch can be scratched to i nvoke a power which brings to any
person in need whatever he or she may desire to have It can
only mean what the lawin a particular State or country is
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and what it enjoins. This neans that the Rule of Law nust
differ in shades of neaning and enphasis fromtine to tine
and country to country. It could not be rigid, unchanging,
and immutable Ilike the proverbial laws of the Medes and
Persians. It cannot be |ike some broodi ng omi potence in the
skies. Its neaning cannot be what anyone wants to make it.
It has to be, for each particular situation. indicated by
the courts as to what it neans. [353 F-H, 354 A]

The Rule of Law includes the concept of determ nation
by courts, of the question whether an inpugned executive
action is wthin the bounds of law. It pre-supposes,
firstly, the existence of a fixed or identifiable rule of
| aw whi ch the executive has to follow as distinguished from
a purely policy decision open to it under the w de terns of
the statute conferring a discretionary power to act. and
secondly the power of the courts to test the action by
reference to the rule. [354 E-F]

Even .in energencies provided the power of the court to
so test the legality of sonme executive act is not curtail ed,
courts will apply the test’ of legality "if the person
aggrieved brings the action in the conpetent court". But, if
the |l ocus standi of the person to nmove the court is gone and
the conpetence of the court-to enquire into the grievance is
also inpaired by -inability to peruse the ground of
executive action or their relationship with the power to
act, it is no wuse appalling to this particular concept of
the Rule of Law. It is just inapplicable to the situation
which arises here. Such a situation  is governed by the
emer gency provisions of the Constitution. [354 F-H|

Youngs Town Sheet & Tube Co. v. Sawyer, 343 U. S. 579,
655 and Chief Settlenent Comm ssioner, rehabilitation
Departnment Punjab & Os. etc. v. OmPrakash & Os. etc.
[1968] 3 SCR 655 @[354 F-H

VWhereas Art. 358, by its own force. suspends the
guarantees of Art. 19, Article 359(1) has the effect of
suspendi ng the operation of specified Funda
188
nental Rights. |If, however, the application of Articles 14,
19, 21 and 22 of the Constitution is suspended it is
i mpossible to say that there is a Rule of Law found there
which is available for the courts to apply during the
enmergency to test the legality of executive action. [355 A-
a

Mohd. Yaqab etc. v. The State of Jammu & Kashmir [ 1968]
2 SCR p. 227 @234, referred to.

The suggestion that a comon | aw renmedy by way of wit
of habeas corpus exists, even after s. 491 was introduced in
the. Crimnal Procedure Code in 1923, is incorrect.. The
sweep of Art. 359(1) of the Constitution taking in the
jurisdiction of "any court" is w de enough to cover -any kind
of relief <clained by a petitioner for the enforcenent of a
speci fi ed Fundamental Right.

[ 355 D E]

Pl eas which involve any adduction of evidence would be
entirely excluded by the conbi ned effect of the terns of The
Presidential order of June 27, 1975 read with the anmended
provisions of s. 16A(9) of the Act. In a case in which the
of ficer purporting to detain had in fact, not been invested
at all wth any authority to act, the detention would be on
the sane footing as one by a private person who has no | ega
aut hority whatsoever to detain. [357 C E

Makhan Singh v. State of Punjab [1964] 4 SCR 797 @ 821-
822 and 5. Pratap Singh v. State of Punjab [1964] 4 SCR 733,
referred to.

The suspension of enforcenment of specified Fundamenta
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Ri ghts operates only to protect infringements of rights by
the State and its authorised agents, acting or purporting to
act, in official capacities which they could and do hold. A
claimto an order of release fromsuch a patently illega
detention, which is not by the State or on its behalf, could
be enforced even during the current emergency. [357 G

The presunption of validity of a duly authenticated
order or an officer authorised to pass it is conclusive in
habeas corpus proceedings during the current energency. By
nmeans of a differently phrased Presidential order of June
17, 1975 and the anendments in the Act, introducing rather
drastic provisions of s. 16A of the Act, the intention has
been nade cl ear that preventive detention should be a matter
control |l ed exclusively by the executive departnments of the
State. [358 B, 361 B-(C]

State of Madhya Pradesh and Anr. v. Thakur Bharat Singh
[1967] 2 SCR 454. State of Mharashtra v. Prabhakar
Pandurang Sangzgiri and Anr. [1966] 2 SCR 702; Dr. Ram
Manohar Lohia v. State of Bihar and ors. [1966] 1 SCR 709;
K. Anandan ~Nenbiar and Anr. v. Chief Secretary, Governnent
of Madras and ors. [1966] 2 SCR 406; Durga Das Dhirali v.
Union of India and ors [1966] 2 SCR 573. Jai Lal v. State of
West Bengal [1966] Supp. SCR p. 4, 64, discussed and
di sti ngui shed.

It is very difficult to see the bearing of any such
doctrine that the Rule of Law under our Constitution is
enbodied in the principle of Separation of Powers on a pure
and sinmple question of determnation of the neaning of
constitutional and ‘statutory provisions couched in words
whi ch | eave few doubts unresolved. [361 C D

If an order of preventive detention i's not quasi-

judicial, as it cannot be because of ‘the inpossibility of
appl yi ng any objective standards to the need for it in a
particul ar case, there could be no-question of violating any
principle of Separation of Powers by placing preventive
detention exclusively withinthe control of executive
authorities of the State for the duration of the energency.
[361'H 352 A

Rai Sahib Ram Jawaya Kapur and ors. v. The State of
Punj ab, AIR 1955 SC 549, referred to.

Means of redress in cases such —as those of nistaken
identity or misapprehension of facts or —of detenus due to
false and nalicous reports circulated by enenies are stil
open to detenu by approachi ng executive authorities. There
189
is no bar against that. Wat is hot possible is to secure a
rel ease by an order in habeas corpus proceedings after
taking the courts behind a duly authenticated prim facie
good return. [366 B-(C

If the neaning of the energency provisions in our
Constitution and the provisions of’ the Act is clearly that
what lies in the executive field should not be subjected to
judicial scrutiny or judged by judicial standards of
correctness the courts cannot arrogate unto thenselves a
power of judicial superintendence which they do not, under
the law during the emergency, possess. [362 H

It does not follow from a renoval of the norma
judicial superitendence even over questions of vires, of
detention orders, which may require going into facts behind
the returns that there is no Rule of Law during the
emergency or that the principles of ultra vires are not to
be applied at all by any authority except when, on the face
of the returnitself, it is denmonstrated in a court of |aw
that the detention does not even purport to be in exercise
of the executive power or authority or is patently outside
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the I aw authorising detention The intention behind energency
provisions and of the Act is that although such, executive
action as is not susceptible to judicial appraisenent,
shoul d not be subjected to it, vyet, it should be honestly
supervised and controlled by the hierarchy of executive
authorities thenselves. It enhances the power s and
therefore, the responsibilities of the Executive. [363 F-H

In actual practice, the grounds supplied al ways operate
as an objective test for determ ning the questi on whether a
nexus could reasonably exist between the grounds given and
the detention order or whether some infirmties had crept
in. The reasonabl eness  of the detention because the
justiciable issue because it related to the decision. It is
doubt ful whether this could be said to be an object of
preventive detention authorised by the Constitution and
enbodied in the Act. {334 D E]

The object of the ~amending Acts 39 of 1975 and 14 of
1976 was to affect the manner in which jurisdiction of
courts'in/ considering clainms for reliefs by detenus oh
petitions for wits of habeas courts was being exercised so
that the —only available means that - has been devel oped for
such cases by the courts, that is to say, the scrutiny of
grounds supplied under s. 8 of the Miintenance. O Interna
Security Act may be renoved fromthe judicial armoury, for
the duration of energency. [336-C D

Prabhu Dayal @ Deorah etc. v. District Magistrate Kanrup
and ors. AIR 1974 SC 183, referred to.

The contention ‘that s. 16A(9) affects the jurisdiction
of High Courts under  Art. 226 ~which an order under Art.
359(1) could not do,  is untenable. A Presidential O der
whi ch prevents a claimfor the enforcenent of a Fundanenta
Ri ght from being advanced in a court, during the period of
an energency could possibly be said not to be intended to

af fect the exercise of jurisdiction of courts at all, is not
correct. [336 F-Q
That s. 16A(9) amounts to a general |egislative

declaration in place of judicial decisions which courts had
thenselves to give after considering, on the facts of each
case, whether Art. 226 could be applied, is also not
acceptable. the result of s. 16A(9) to be valid would be to
| eave to the presunption of correctness of an order under s.
3 of the Act untouched by any investigation relating to its
correctness. Now if this be the object and effect of The
amendnment, it could not be said to go beyond it to rebut a
presunption of legality and validity or an order under s. 3
of the Act, if prima facie case is nade out.
[336 GH, 337 A

(oservation

[ The sane result could have been achieved by enacting
that a detention order wunder s. 3, prima facie good, wll
operate as "conclusive proof" that the requirenments of s. 3
have been fulfilled. But, as the giving of grounds is not
entirely dispensed with under the Act even as it now exists,
this may have left the question in doubt, whether courts
could call upon the detaining authorities

190

to produce the grounds. Enactnent of a rule of conclusive
proof is a well established form of enactnments deternining
substantive rights in the formof procedural provisions].
[337 A-B]

Section 16A(9) nmkes it inpossible for courts to
i nvestigate questions relating to the existence or absence
of bona fides at least in proceeding under An. 226, It is
clear that the validity of s. 16A(9) cannot be chall enged on
the ground, of any viol ation of Part 111 of’ the
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Constitution in view of the provisions of Art. 359(1)(A).
[353 CD

A challenge to the wvalidity of s. 16A(9) based either
on the submission on hat grounds for detention do not cal
for secrecy or that the provision is an unwarranted invasion

of judicial power, even in an energency, is not well-
founded. There is no such strict separation of power under
our Constitution No particul ar provi si on of t he

Constitution could be pointed out in support of the
proposition that preventive detention is a matter in which
judicial superintendence nust necessarily be preserved as a
part of the doctrine of separation of powers.

[365 E-F]

Rai Sahib Ram Jawaya  Kapur and ors v. State of Punjab
Al R 1955 SC 549, referred to.

Section 16A(9) inposes a bar which cannot be overcone
in habeas corpus proceedings. during the energency. In
addition, ‘a specific suspension or enforcenent of the right
of personal freedom agai nst executive authorities places the
presunptionarising froma duly authenticated order of a
| egal |y authorised detaining officer on a higher footing
than nerely ordinary rebuttable presunption for purposes of
proceedi ngs under Art. 226 of the Constitution. [367 F-(J

[H s Lordship felt it wunnecessary to consider the
validity of s. 16A(9) if it was to be applied at a tinme not
covered by the energency, or whether it should, be read down
for the purposes of a suit for danmages where the issue is
whet her the detention was ordered by a particular officer
out of malice in, fact and for reasons conpletely outside
the purview of the Act itself. [337 C D

Section 16 of the Act seens to | eave open a renedy by

way of suit for Damages for wongful ~ inprisonnment in a
possi bl e case of what may be called "malice in fact". In the
cases for habeas corpus, proceedings under Art. 226 of the
Constitution wher e "mal ice-in-fact" coul d not be

investigated. as it is bound to be-an allegation subsidiary
toa claimfor the enforcenent (of a right to /persona
liberty, a Fundamental Ri ght which cannot be enforced during
the Energency. [337 G H|

Sree Mohan Chowdhury v. The Chief Conmissioner, Union
Territory of Tripura [1964] 3 SCR 442 @ 450, foll owed.

Even the issue that the detention order is vitiated by
"malice in fact’ will not be justifiable in habeas corpus
proceedi ngs during the enmergency although it nmay be in an
ordinary suit which is not filed for enforcing a Fundamenta
Right but for other reliefs. The question of bona fides
seens to be left open for decision by such suits on the
| anguage of s. 16 of the Act itself. [368 D E]

In the case of preventive detention, placing the burden
upon the executive authorities of proving the strict
legality and correctness of every step in the “procedure
adopted in a case of deprivation of personal liberty, and
asking the executive authorities to satisfy such a
requirenent, in accordance with what has been called the
principle in Eschugbayi Eleko' s case, [1931] A.C. 662 @670,
would be to nullify the effect of the suspension of the
enforceability of the procedural protection to the right of
Personal freedom To do so is really to take the
Presidential order under Article 359(1) of the Constitution
i neffective.

[368 B-C

No question of "malice in law' can arise in habeas
corpus proceedi ngs when such a protection is suspended. As
regards the issue of "malico in fact" it cannot be tried at
all in a habeas corpus proceedings although it rmay be
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possible to try it in a regular suit the object of which is
not to enforce a right to personal freedom but only to
obtai n damages for a wong done which is not

191
protected by the terns of s. 16 of the Act. The possibility
of such a suit should be another deterrent against
di shonest use of these powers by detaining officers. [1368
D- E]

Section 18, though unnecessary, appears to have been
added by way of abundant caution. It cannot be assail ed on
the ground of violation of basic structure. [342 F-Q

The theory of basic structure oil the Constitution
cannot be wused to build into the Constitution an inaginary
part which my be in conflict with the constitutiona
provi sions. The Constitution cannot have a base out away
fromthe superstructure. I'ndeed, the energency provisions
could thensel ves be regarded as part of the basic structure
of the Constitution. [366 E-F]

The theory of  basic structure of the constitution
cannot be considered as anything nore than a part of a well
recogni sed node of constructing a docunent The Constitution
i ke any other docunment has to be read and constructed as a
whole. The theory was nothing more than a nethod of
determ ning the intent behind the constitutional provisions
it could not and /did not build and add a new part to the
Constitution. It cannot inply new  tests outside he
Constitution or be used to defeat constitutional provisions.
[366 G 367 A]

Hi s Holiness Kesavananda Bharati Sripadagal avaru v.
State of Kerala, [1973] Supp SCR1, applied.

There is no provision-in our Constitution for a
decl arati on of Martial Law except ~ Art. 34 of t he
Constitution which recogni ses the possibility of Martial Law
inthis country. There is no separateindication in the
Constitution of conditions iin_which Martial Law could be
"proclaimed". A Presidential order under Art. 359(1) of the
Constitution would, ordinarily, ‘have a wder range and
ef fect throughout the country than the exi stence of Martia
Law in any particular part of the country. The Presidentia
procl amations are meant generally to cover the country as a
whole. Martial Lawis generally of a locally restricted
application. The conditions in which what is called "martia
law' nmay prevail result in taking Mlitary Courts of powers
even to try offences: and, the ordinary or civil courts will
not interfere with this speci al jurisdiction under
extraordi nary conditions. Such a taking over by Mlitary
courts is certainly outside the provisions of Alt. 359(1) of
the Constitution taken by itself. It could perhaps  fal
under Presidential powers under Articles 53 and 73 read with
Art. 355. [368 F-H 369 A-C

Judi cial proceedings in crimnal courts not neant for
the enforcenent of Fundanental Rights, are not either at the
initial or appellate or revisional stages, covered by the
Presidential order of 1975. Habeas corpus petitions are not
mai ntai nable, in such cases since the prisoner is deened to
be in proper custody under orders of a court. [371-F-(Q

Neither Article 136 nor Art 226 of the Constitutiona
is meant for the exercise of an advisory jurisdiction
Attempts to lay down the law in an abstract form unrel ated
to the facts of particular cases, not only do not appertain
to the kind of jurisdiction exercised by this Court or by
the Hgh Courts under the provisions of Art. 136 and 226
respectively, but may result in msapplications of the | aw
declared by courts to situations for which they were not
intended at all. [306 D E].
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Per Chandrachud, J.

The order issued by the President on June 27, 1975,
under Article 359(1) does not suspend the fundanenta
principle that all executive action must have the authority
of law to support it. Nor does the Presidential order give
to the executive a charter to disobey the | ans made by the
Parlianment which is the supreme | aw naking authority.[413 B-
d

The aforesaid Presidential order, however, deprives a
person of his locus stand; to nobve any court, be it the
Supreme Court or the High Court, for enforcement of his
Fundanental Rights which are nentioned in the order
192
Such deprivation or suspension enures during the period that
the proclamation of emergency is in force or for such
shorter period as may be specified in the order. [413 C D

The dom nant purpose of the present petitions is to

obt ai.n an order of release fromdetention by enforcing the
right to personal |iberty. The purpose is not to obtain a
nmere declaration that the order of detention is ultra vires
the Act under which it is passed. The former plea is barred
by reason of the Presidential order. The latter is also
barred because regard nust be had to the substance of the
matter and not to the formin which the relief is asked for.
[413 E-F]

The Presidential’ order dated June 27, 1975, bars any
investigation or inquiry into the question whether the order
of detention is vitiated by nala fides, factual or legal, or
whether it is based on extraneous considerations or whether
the detaining aut hority had reached hi s subj ecti ve
satisfaction validly on proper and rel evant material [413 F-

g

Whet her or not Art. 21 of the Constitution is the sole
repository of the right to personal liberty, in a petition
filed in the H gh Court under Art. '226 for the release of a
person detai ned under the Maintenance of Internal Security
Act 1971, no relief by way of releasing the detenu can be
granted because no person has a legal capacity to nove any
court to ask for such relief. The Presidential order takes
away such legal capacity by including Art. 21 within it. The
source of the right to personal liberty is immteria
because the words "conferred by" which occur in Art. 359(1)
and in the Presidential order are not words of limtation
[413 GH, 414 A

The Presidential order does not bring  about any
amendnent of Art. 226 and is not open to challenge on that
ground. [414 B]

The contention that Art. 226 which occurs in Chapter V,
Part VI of the Constitution is an entrenched provision and,
therefore, under Art. 368 no anmendnment can be made to Art.
226 without ratification by the Legislatures of “not |ess
than one-half of the States is wuntenable. It is true that
Art. 226 is in entrenched provision which cannot suffer an
amendment except by Following the procedure prescribed by
the proviso to Art. 368(2). But the presidential order is
issued under the Constitution itself and if its true
constitutional produces a certain results it cannot be said
that some other Article of the Constitution stands thereby
amended article 359(1) provides for the passing of an order
by the President declaring that the right to nove for the
enforcenent of Fundanental Rights nentioned. in the order
shall be suspended. That may, 1in effect. affect the
jurisdiction of the High Courts to entertain a petition for
the issuance of the wit of habeas corpus. But, that does
not bring about any anendnment of Article 226 within the
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nmeani ng of Art. 368, which speaks of amendnents to the
Constitution by the Parlianent in the exercise of its
constitutional power. Article 226 and Article 359(1) are
parts of the same fundamental instrunent and a certain
interpretation of one of these Article cannot anobunt to an
amendment of the other. 1;385 GH, 386 A-B]

The Presidential order neither bars the right of an
accused to defend his personal liberty in the court of first
instance or in a higher court nor does it bar the execution
of decrees passed agai nst the Governnent, nor dos it bar the
grant of relief other than or less than the rel ease of the
detenu from detention. [414 B-(

Detention without trial is a serious on persona
freedombut it bears the sanction of our Constitution. The
"clear and present danger test" evolved by Justice Hol nes
in Schenck v. United States, 249 U S 1919 may well be
extended to cases where there is a threat of externa
aggression. [384 D E]

The object of ‘Art 359 is to confer w der powers on the
Presi dent than the power nerely to suspend the right to file
a petition for the wit of habeas corpus. Article 359 ainms
at enpowering the President to suspend the right to enforce
all or any of the Fundanmental Rights conferred be Part I11.
It is in order to achieve that object that Article 359 does
not provide that the “President may declare that the renmedy
by way of habeas corpus shall be suspended during energency.
Personal liberty is but one of the Fundamental Rights
conferred by Part m and the wit ~of habeas corpus is
neculiar to the enforcenent of the
193
right to personal liberty and, therefore the suspension of
the right to enforce the right conferred by Art. 21 neans
and inplies the suspension of the right tc file a habeas
corpus petition or to take any other proceeding to enforce
the right to personal liberty conferred by Article 21. [384
G H, 385 A-B]

The true inplication of the Presidential order is to
take away the right of any person.to nove any court for the
enforcenent of the rights nentioned in the order. In/strict
legal theory the jurisdiction and powers of the  Supremne
Court and the High Courts remain the same as before since
the Presidential order nerely take away the locus standi of
a person to nove these courts for the enforcement of certain
Fundanental Rights during the operations of the Proclamation
of Energency. The drive of Article 359(1) is not against the
courts but is against individuals, the object of the Article
being to deprive the individual concerned of his norma
right to nove the Supreme Court or the Hi gh Court for the
enforcenent of the Fundanental Rights conferred by Part 111
of the Constitution [386 C E]

Sree Mohan Chowdhury v. The Chi ef Conmi ssioner, Union
Territory of Tripura [1964] 3 SCR 442, 451, referred to.

The argument that the limted object of Art. 359(1) is
to renopve restrictions on the power of the Legislature so
that during the operation of the Enmergency it would be free
to make laws in violation of the Fundanmental Rights
specified in the Presidential order loses sight of the
di stinction between the provisions of Art. 358 and Art. 359
(1A) on the one hand and of Art 359(1) on the other. Article
358, of’ its own force, renobves the restrictions on the
power of the Legislature to nake | aws inconsistent with Art.
19 and on the power of the Executive to take action under a
law which may thus violate Art. 19. Article 358 does not
suspend any right which was available under Art. 19 to any
person prior to the Proclamation of Emergency. Article
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359(1) is wder in scope than Art. 358. In view of the
| anguage of Art. 359(1) and considering the distinction
between it and the provisions of Art. 358, there is no
justification for restricting the operation of Art. 359(1)
as against |laws made by the Legislatures in violation of the
Fundanental Rights. [386 G H, 387 A-E]

Sree Mohan Choudhary v. The Chief Comm ssioner, Union
Territory of Tripura [1964] 3 SCR 442 and Makhan Singh v.
State of Punjab [1964] 4 SCR 797. referred to.

Article 359(1) is as nuch a basic feature of the
Constitution as any other, and it would be inappropriate to
hold that because in normal tines the Constitution requires
the Executive to obey the laws nade by the Legislature,
therefore. Article 359(1) which is an enmer gency neasure,
must be construed consistently wth that position. The
argunent of basic feature is wong for yet another reason
that Art. 359(1) does '"'not provide that the Executive is
free to disobey the llaws made by the Legislature. To permt
a challenge in a court of lawto an order of detention,
which is " an Executive action, on the ground that the order
vi ol ates ar Fundanental Right mentioned in the Presidentia
order, is to permit the detenu to enforce a Fundanental
Ri ght during energency in manner plainly contrary to Art.
359(1). [388 E-H, 389 A

Al'l executive /action which operates to the prejudice of
any person nust have the authority of law to support it.
Art. 358 does not purport to invest the State with arbitrary
authority to take action to the prejudice of citizens and
other. It provides that so long as the Proclamation of
Emer gency subsists |aws may be enacted and executive action
may be taken ill pursuance of such laws, which if the
provisions of Art. 19 were operative would have been
invalid. Article 359(1) bars the enforcenent of any
Fundamental Right nentioned in the Presidential order
thereby rendering it incompetent for any person to conplain
of its viol ati on, whet her the violation is by the
Legi sl ature or by the Executive.

[389 H 390 A,/ 391 E-F]

State of Madhya Pradesh and Anr. v. Thakur Bharat Singh
[1967] 2 SCR 454; District Collector of Hyderabad & ors. v.
Ms. Ibrahim & Co. etc. [1970] 3 SCR 498; Bennett Col eman &
Co. and ors. v. Union of India & ors. [1973]

833SCl/ 76
194
2 SCR 757, 773, 775 and Shree Meenakshi M1ls Ltd. v.

Union of India, [1974] 2 SCR 398, 405, 406 and 428,
di sti ngui shed.

The Rule of Law rejects the conception of the dua
State in which governnental action is placed in a privileged
position of immunity fromcontrol be. |law. Such a notion is
foreign to our basic constitutional concepts. [392°F]

Chi ef Sett | enent Conmi ssi oner, Rehabi lit ati on
Department, Punjab and ors v. On Parkash & ors. [1968] 3
SCR 655 660-661 and Eshugbayi Eleka v. Oficer Adm nistering
the Governnment of Nigeria [1931] AC 662 670. distinguished.

The Rule of Law argunent |ike the "basic feature"
argunent is intractable. Enmergency provisions contained in
Part XVII1l of the Constitution which are designed to protect
the security of the State are as inportant as any other
provision. O the Constitution. The Rule of Law during an
enmergency, is as one finds it in the provisions contained in
Chapter XVIIl of the Constitution. There cannot be a
broodi ng and omipotent Rule of Law drowning in its
ef fervescence the energency provisions of the Constitution
[393-B-D|
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Article 359(1) neither conpels nor condones the
breaches by the executive of the laws nade by the
Legi sl ature. Such condonation is the function of an act of
i ndermity. [393 G

The object of enpowering the President to issue an
order under Alt. 359(1) suspending the enforcenent of the
right to personal liberty conferred by Part 111 of the
Constitution cannot be to save all other rights to persona
liberty except the one conferred by Part |1l which seens
totally devoid of nmeaning and purpose. Their is nothing
peculiar in the content of the right to personal liberty
conferred by Part 11l so that the Constitution should
provide only for the suspension of the right to enforce that
particular kind of right. leaving all other rights to
personal liberty intact and  untouched. This purpose cannot
ever be achieved by interpreting Article 359(1) to nean that
every right to personal liberty shall be enforceable and
every proceedi ng” involving the enforcement of such right
shal | continue during the enmergency except to the extent to
which the right is conferred by Part 111 of the
Constitution. The existence of the right to personal liberty
inthe pre constitution period was surely known to the
makers of the Constitution. [395 H, 396 A-D

The right to personal liberty is the right of the
i ndividual to personal freedom nothing nore and nothing
less. That right along wth certain other rights was
elevated to the status of a Fundanmental Right in order that
it my not be tinkered with and in order ‘that a nere
majority should not be able to trample over it Article
359(1) enables the President to suspend the enforcenent even
of the right which were sanctified by being lifted out of
the common norass of human rights. If the enforcenment of the
Fundanental Rights can be suspended during an energency it
is hard to accept that the right to enforce no Fundarental
Rights relating to the sane subject matter should renmain
alive.

[396 G'H 397 A]

The words "conferred by Part Il1’ which occur in Art.
359(1) are not intended to exclude or except” from the
purvi ew of the Presidential Order rights of the same variety
or kind as are nentioned in Part Il but which were .in
exi stence prior to the Constitution or can be said to be in
exi stence in the post Constitution era. apart from the
Constitution. The words "conferred by Part |1l are used only
in order to identify the particular rights the enforcenent
of which can be suspended by tho President and not i n order
to inmpose a limtation the power of the President so as to
put those rights which exist or which existed apart fromthe
constitution beyond the reach of that power. It therefore
does not nmmke any difference whether any right to persona
liberty was in existence prior to the enactnent- of the
Constitution either by way of a natural right statutory
right comnmon law right or a right avail able under the l.aw of
port. Whatever may be the source of the right and whatever
may be its justification. the right in essence and substance
is the right to personal liberty. That

195
ri ght having been included in Part 111, its enforcenent wll
stand suspended if it is nentioned in the Presidentia

order issued under Article 359(1).
[397 E-H 398 A-(]
The rights conferred by Art. 21 and 19 cannot be
treated as nutually exclusive But the suspension of the
right to enforce the right of personal liberty nmeans the
suspension of that right wherever it 1is found wunless its
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content is totally different as fromone Article to another
The right conferred by Article 21 is only a description of
the right of personal liberty in older to facilitate its
exact identification and such a description cannot limt the
oper ation of the Presidential order to those cases only
where the right to personal liberty is claimed under Article
21. [398 F-G

Rust om Cavasaj ee Cooper v. Union of India [1970] 3 SCR
530, 578, referred to.

The circunstance that The pre-constitution rights
continued in force after the enchantnment of the Constitution
inview of Art. 372 does not make any difference to this
position because even ‘assumng that <certain rights to
personal |iberty existed before the Constitution and
continued thereafter as they were not repugnant to any
provi sion of the Constitution all rights to persona
liberty. having the sane content as the right conferred by
Art. 21 would fall within the mschief to the Presidentia
order. ([398 C-H, 399 A]

The theory of eclipse has no application to such cases
because that theory applies only when a pre-Constitution | aw
becormes devoid of legal” force on the enactnent of the
Constitution by reason of its repugnancy to any provision of
the Constitution. Such | aws are not void but they are under
an eclipse so long as the repugnancy lasts. Wen the
repugnancy is renmoved the eclipse also is renpved and the
| aw becones valid. [399 A-B]

As regards the doctrine of merger, every prior right to
personal liberty nerged in theright to personal liberty
conferred by Part I11.  But whether it nmerged or not, it
cannot survive the declaration of suspension if the true
effect of the Presidential order is the suspension of the

right to enforce all and every right to personal liberty. In
that view, it would also nmake no difference whether the
right to personal liberty arises froma statute or from a
contract or froma constitutional provision contained in
sone Part other than Part I11. [399 B-(C

Article 361(3) speaks of a process for the arrest or
i mprisonnent of a Governor issuing from _any ‘court.

Fundanental Rights can be exercised as against judicia
orders but the circunmstances in which such a Process may
come to be issued. if at all, may conceivably affect the
deci sion of the question whether a Presidential Order issued
under Article 359(1) can bar the renmedy of an -aggrieved
CGovernor.[ 400 B-C]

A failure to conply wth Article 256 nmay  attract
serious consequences but no court is likely to entertain a
grievance at the instance of a private party that Art. 256
has not been conplied with by a State Governnent.. [400 D

[As regards the claimto personal liberty founded on a
challenge to an order on the ground of excessive del egation
His Lordship preferred to express no firm opinion though,
the greater probability is that such a challenge may tail in
face of a Presidential order of the kind which has. been
passed in the instant case. [400 D E]

The existence of comon law rights prior to the
Constitution will not curtail the operation of the
Presidential order by excepting. those rights from the
purvi ew of the order. [400 E]

Dhi rubha Devi singh Gohil v. The State of Bonbay [ 1955]
1 SCR and Makhan Singh v State of Punjab [1964] 4 SCR 797,
818-819, appli ed.

The Presidential order dated June 27, 1975, does not
contain any clause like the one in the order dated Novenber
3, 1962 Article 359(1) is only an
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enabling provision and the validity of a plea cannot be
tested with reference to that Article. The right to nove a
court for the enforcenent of the rights conferred by Part
[1l is not taken away by Article 359(1). It is the
Presidential order passed in pursuance of the powers
conferred by that Article by which such a consequence can be
brought about. The Presidential order in the instant case is
not subject to the preconditions that the detenu should have
been deprived of his right under any particular Act and
therefor, there is no scope for the enquiry whether the
order is consistent or in conformty wth any particular
Act. [405 B-H, 406 A, 407 B-(

Makhan Singh v. State of Punjab [1964] 4 SCR 797; Dr.
Ram Manohar Lohia v. State of Bihar [1966] 1 SCR 709. K
Anandan Nambi ar and Anr. ~v. Chief Security CGovernment of
Madras & ors. [1966] 2 SCR 406. State of Mharashtra v.
Pr abhakar ~Pandurang Sangzgiri & Anr. [1966] 1 SCR 702,
di scussed and di stingui shed.

A mala fide exercise of power does not necessarily
imply any- noral turpitude and may only mean that the
statutory power is exercised  for purposes O her than those
for which the power ~was intended by |law to be exercise. In
view of the fact that an-unconditional Presidential order of
the present kind effects the | ocus standi of the petitioner
to nove any court for the enforcement of any of his
Fundamental Rights nentioned in the order, it would not be
open to himto showthat the statutory power has been
exercised for a purpose other than the one duly appointed
under the law So |long as the statutory prescription can be
seen on the face of the order to have been conplied with no
further inquiry is permissible as to whether the order is
vitiated by legal nmala fides. [409 E-F]

Makhan Singh v. State of Punjab [1964] 4 SCR 797; Ja
Chand Lall Sethia v. State of ~Wst Bengal & ors. [1966]
Supp. SCR 464 and Durgadas Shirali v. Union of India & ors.
[1966] 2 SCR 573, referred to.

As regards nmla fides in the sense of nalice in fact,
the sane position nust hold good because the Presidentia
order operates as a blanket ban on any and every judici al
inquisition into the validity of the detention order. If in
any given ease an order of detention appears on the very
face of it to be actuated by an ulterior notive, the court
woul d have jurisdiction to set it aside because no judicia
inquiry of any sort is required to be undertaken in such a
case. But, short of such ex facie vitiation, any challenge
to a detention order on the around of actual mala fides is
al so excluded wunder the Presidential order dated June 27,
1975. 1407 G H, 408 A-B]

Section 16A(9) is not unconstitutional on the ground
that it constitutions an encroachment on the ' wit
jurisdiction of the High Court and Art. 226. There is no
warrant for reading down that section so as to allowthe
courts to inspect the relevant files, to the exclusion of
all other parties.

[409 D, 411 F] 414 D

Section 16A (9) is in aid of the constitutional power
conferred by Art. 359(1) and further effectuates the purpose
of the Presidential order issued under that Article. If so,
it cannot be decl ared unconstitutional. [410 A]

The rule enunciated in s. 16A(9) is a genuine rule of
evi dence. [410 B]

A. K Gopalan v. State of Mdras [1950] SCR 88 and
Mohd. Magbool Dammoo v. State of Jammu & Kashmir [1972] 2
SCR 1014, di sti ngui shed.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 30 of 286

The principles of res judicata and estoppel, the
concl usive presunptions of law and various provisions of
substantive law deny a free play to courts in the exercise
of their jurisdiction. These are not for that reason
unconstitutional qua the High Court’s jurisdiction under
Art. 226. [410 F]

The Iimts of judicial review have to be co-extensive
and commensurate with the right of an aggrieved person to
conplain of the invasion of his rights. Section 16A(9)
cannot be said to shut out an inquiry which is otherw se
within the jurisdiction of the High Court to nake. [411 B]
197

Secti on 18 does not suffer fromthe vice of excessive
del egation and is a valid piece of legislation. [414 D

That section only declares what was the true position
prior to its enactnment on June 25, 1975. The amendment of
section 18 by the substitution of the words "in respect of
whom an order is mnmade or purported to be made under s. 3",
in place 'of the words "detained under this Act", does not
render the ~“section open to-a challenge on the ground of
excessi ve -del egation. The words "purported to be nmade" have
been inserted in order to obviate the challenging that the
detention is not in ~strict conformty with the Act. Such a
challenge is even otherwi se barred under the Presidentia
order. The object of ~he said provision is not to encourage
the passing of |awl ess orders of detention but to protect
during emergency orders which may happen lo be in | ess Than
absolute conformty with the Mai'nt enance . of Interna
Security Act, 1971

[412 B-C

Hi s Holiness Kesvananda  Bharati Sripadagal arvaru v.
State of Kerala [1973] Supp. SCR | and Makhan Singh. v State
of Punjab [1964] 4 SCR 797 referred.

A jurisdiction of suspicion is  not a forum for
objectivity. The only argument which the court can entertain
is whether the authority which passed the order of detention
is duly empowered to pass it, whether the detenu is properly
identified and whether on the face of its order, the stated
pur pose of detention is within the ternms of |aw. [414 E-F]

Zanora's case [1916] (2) AC 77, Rex v. Halliday [1917]
AC 260, 271. liversidge v. Sir John Anderson [1942] AC 206
and Greene v. Secretary of State [1942] AC 284, referred to

No judgnent can be read as if it is a statute. The
generality of the expressions which may be found in a
judgrment are not intended to be expositions off the who's
law, but are governed and qualified by the particular facts
of the case in whi ch such expressions are to be found. It
is not a profitable task to extract a sentence here and
there from a judgnent and to build upon it because . the
essence of the decision is its ratio and not /every
observation found therein. [401 C E]

Quinn v. Leatham [1901] AC 495, 506 auld State of
Oissa v. Sudhansu Sekhar Msra & Ors.[1968] 2 SCR 154, 163,
reiterated
Per P. N Bhagwati, J.

The Presidential order dated June 27, 1975,  Dbars
maintainability of a petition for a wit of habes corpus
when an order of detention is challenged on the ground that
it is vitiated by mala fides, legal, factual or is based on
ext raneous considerations or is not under the Act or is not
in conpliance with it. [477 B-(]

The suspension of the privilege of the wit does not
legalise what is done while it continues: it nerely
suspends for the time. being the remedy of the wit. [461 A-
Bl
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The words "the right to nove any court" are w de enough
toinclude all clains nade by citizens in any court of
conpetent jurisdiction where it shown that the said clainms
cannot be effectively adjudicate upon. wthout exam ning the
guestion as to whether the citizen is, in substance, seeking
to enforce any of the specified Fundanental Rights. There
can be no doubt that in view of the Presidential order which
mentions Art. 21, the detenus would have no | ocus standi to
maintain the wit petitions if it could be shown that the
wit petitions were for the enforcement of the rights
conferred by Art. 21. [424 C E]

Makhan Singh v. State of Punjab [1964] 4 SCR 797,
fol | owned.

When a Presidential order is issued under Art. 353,
clause (1), the Fundanental Ri ght nentioned in the
Presidential order is suspended so that the restriction on
the power of the executive or the |egislature inposed by the
Fundamental Right is lifted while the Presidential order is
in operation and
198
the executive or the legislature is free to nake any |aw or
to make any action which it~ would, but for the provisions
contained in Part 111, be conpetent to make or to take. the
words 'but for the  provisions contained in that part"” that

is, but for the Fundanental Rights, nmean "if the
Fundanental Rights were not there in the Constitution, the
executive being limted by I aw would still be unable to take

any action to the prejudice of a person except by authority
of law and in conformity with orin accordance with |aw and,
therefore, even the Presidential order nentions. Art. 21,
clause (1A) of Art. 359 Wuld not enable the executive to
deprive a person of his Personal l|iberty w'thout sanction
of law and except in conformity with or in accordance wth
law. It’ an order or dentention is made by the executive
without the authority of Ilaw.it would be invalid and its
invalidity would not be cured by clause (1A or Art. 359
because that clause does not protect executive action taken
wi thout |awful authority. An unlawful order of ~“detention
woul d not be protected fromchallenge under- Art. 21 by
reason of clause (1A of Art. 359 and the detenu would be
entitled to conplain of such unl awful detention as being, in
violation of’ Art. 21 except in so far as his right tor nove
the court for that purpose mmy be held to have been taken
away by clause (1) of Art. 359. [427 CH|

State of Madhya Pradesh v Thakur Bharat Singh [1967] 2
SCR 454; District Collector of Hyderabad v. Ms Ibrahim&
Co. [1970] 3 SCR 498; Bennett Coleman & Co. v. Union of
India [1973] 2 SCR 757 and Shree Meenakshi MIls Ltd. v.
Union of India [1974] 2 SCR 398, appli ed.

Even though a Presidential Order issued under clause
(1) of Art, 359 nentions Art. 21, where it is found that a
detention has not been made in pursuance of |awful authority
or in other words, the detention is wthout the authority of
| aw, whether by reason of there being no |aw at all or by
reason of the law under. which the detention is nmade being
void, clause (1A) of Art, 359 would not protect it from
chal |l enge under Art. 21 and it would be in conflict with
that Article [429 H 430 A ,

The words "rights, conferred by Part [I11" cannot be
read in isolation nor can they be construed by reference to
theoretical or doctrinaire considerations. 'They nust be

read in the context of the provisions enacted in Part 111 in
order. to determne what are the rights conferred by the
provisions in that Part, It is true that Art, 21 is couched
in negative language. It is not unconmmon in |egislative
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practice to use negative |language for conferring a right.
That is often done for |ending greater enphasis and strength
to the | egislative enactnent. Article 21 confers the
Fundanental Ri ght of personal liberty. [430 F-H

Punj ab Province v. Daulat Singh 73 Indian Appeal s 59;
Basheshar Nath v. The Conmi ssioner of Income Tax Delhi &
Raj ast han [ 1959] Supp. (1) SCR 529; State of Bihar v.
Mahar aj i dhiraj Kameshwar Singh of Derbhanga & O's. [1952]
SCR 889 at p.988; P.D. Shandasani v. Central Bank of |ndia
Ltd. [1952] SCR 391 AND R C. Cooper v. Union of India [1970]
3 SCR 530 referred to

If Art. 21 were construed as not conferring a right to

personal liberty, then there would be no Fundanental Ri ght
conferred by Art. 21 and even if a person is deprived of his
personal liberty otherwise ‘than in accordance with the

procedure established by law and there is infringement of
Art .21, such person would not be entitled to nmove the
Supreme Court for a wit of habeas corpus under Art. 32, for
that Article is available only for enforcenent of the

rights. conferred by Part I1l. That would be a starting
consequence, as it would “deprive the Supreme Court of a
whol esone jurisdiction to protect the personal liberty of an
i ndi vi dual agai nst illegal detention, resulting in a
departure from the well ~settled constructional position of
Art. 21. [432 B-D

No attribute of personal |liberty can be regarded as
havi ng been cal ved out of Art. 21. That Article protects al
attributes of persona; liberty against, executive action
which is not supported by |aw. -~ Wen a person is detained.
there is deprivation of personal |liberty within the neaning

of Art. 21. 1433 A-BI

Kharak Singh v. State of U P. & O's. [1964] 1 SCR 332.
referred to
199

The protection wunder Art. 21 is only against  State
action and not agai nst private individuals and the
protection, it secures, it is.a limted one. The only
saf eguard enacted by Art. 21 is that a person cannot be
deprived of his persona liberty except according to
procedure prescribed by "State mde" law. It is clear on
plain natural construction of its |anguage that Art. 21
imports two requirenents: first, there nust be a |aw
aut horising deprivation of personal |I|iberty and secondly,
such law nust prescribe a procedure. The first requirenent
is indeed inplicit in the phrase "except according to
procedure prescribed by law'. Wwen a law prescribes a

procedure for depriving a person of personal liberty, it
must a fortiori authorise such deprivation. Article 21,
thus, provides both substantive as well as . procedura

saf eguards. Two other ingredients of Art. 21 are that there
must not only be a |aw authorising deprivation of persona
liberty there nust also be a procedure prescribed by |aw or
in other words | aw must prescribe a procedure. [433-CF
434 A-C H 435 B]

P. D. Shandasani v. Central Bank of India Ltd. [1952] 2
SCR 391; Sm. Vidya Vernma v. Dr. Shiv Narain [1995] 2 SCR
983 and A. K CGopalan v. State of Madras [1950] SCR 88,
fol | owed.

Article 21, operates not nerely as a restriction on
executive action against deprivation of’ personal liberty
wi thout authority of law, but it also enacts d check on the
| egislature by insisting that the law, which authorises
depravati on, must establish a procedure. What the procedure
should be is not laid down in this Article, but there nust
be sone procedure and at the least, it nust conformto the
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m ni mal requirenents of Art. 22. "Law' within the neaning of
Art. 21 nust be a valid law and’ not only must it be within
the legislative conpetence of the legislature enacting it,
but it nust also not be repugnant to any of the Fundanental
Ri ghts enunerated in Part I11. [435 C D

Shanbhu Nat h Sarkar v. The State of West Bengal [1974]
1 SCR 1; and Khudiram Das V. The State of West Bengal &
ors. [1975] 2 SCR 832, referred

The constitutional principle in Eshugabayi E eko v. The
officer Administrating the Governnent of Nigeria AR 1931
PC 248 has been accepted by the courts in India as part of

the law of the land. In our country, even in pre-
Constitution days, the executive was a |limted executive,
that is, an executive Ilimted by law and it could act only

in accordance with |aw. 438 B, 439 A

Liversidge v. Sit. John  Anderson [1942] 2 AC 206,
Vi m abai Deshpande v. Emperor AIR 1945 Nag. 8. Jitenderanath
Ghosh v. The Chief Secretary to the Governnment of Bengal
ILR 60 Cal'. 364 at 377; In re: Banwarilal Roy 48 Cal. Wekly
Notes 766 _at 780; Secretary of State for India v. Har
Bhanji (1882) ILR 5 Mad. 373; Province of Bonbay v.
Khushal das Advani [1950] SCR~ 621 and P. K. Tare v. Enperor
AR 1943 Nag. 26, referred.

Even prior the Constitution, the principle of rule of
| aw that the executive cannot act to the prejudice of a
person without the authority of |aw was recogni sed as part
of the law of the | and and was uniform y administered by the
courts. It was, clearly "law' in force" and, ordinarily, by
reason of Art. 372 it would have continued to subsist as a
di stinct and separate principle of law hr-even after the
commencenent of the Constitution, wuntil some -aspects of’
this principle of Law were expressly recogni sed and given
constitutional enbodinent in different Articles of the
Constitution. [439 B-(

VWhen this principle of rule of law that the executive
cannot deprive a person of his |iberty except by authority
of law, is recognised and enbodied as a Fundanental i ght
and enacted as such in Art. 21, it cannot continue'to have a
di stinct and separate existence, independently  and  apart
fromthis Article in which it has been given constitutiona
vesture, unless it were also enacted as a  statutory
principle by some positive law of the State. It cannot
continue in force under Art. 372 when it is expressly
recogni sed and enbodied as a Fundanental Right in Art. 21
and finds a place in the express provisions of the
Constitution Wen the Constitution nakers have clearly
i nt ended
200
that this right should be subject to the limtation inposed
by Art. 359, clause (1) and (1A), it would be contrary to
all canons of construction to hold that the sane right
continues to exi st independently, but free from the
[imtation imposed by Art. 359, clauses (1) and (1A) Such a
construction would defeat the object of the «constitution
makers in inmposing the limtation under Art. 359, clauses
(1) and (1A) and nmake a nockery of that limtation. The
Presidential order would in such a case becone neani ngl ess
and ineffectual. [439 F-H, 440 A-(C

The only way in which neaning and effect can be given
to the Presidential order suspending the enforcenment of the

right of personal liberty guaranteed under Art. 21 is that
the principle of Rule of Law, on what the executive cannot
interfere with the personal l|iberty of any person except by.

authority of law, is enacted in Art. 21 and it does not
exist as a distinct and separate principle conferring a
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right of personal liberty independently and apart fromthat
Article. Consequently, when the enforcenent of the right of
personnel liberty conferred by Art. 21 is suspended by a
Presidential order the detenu cannot circunmvent t he
Presidential order and challenge the legality of his
deletion by falling back on the supposed right of persona
liberty based on the principle of Rule of Law. [440F-H]

The executive is plainly and indubitably subordi nated
to the lawand it cannot flout the mandate of the | aw but
must act in accordance with the [aw. [441-B]

Eastern Trust Conpany v. Mkenzie Mann. & Co. [1915] AC
750; Rai Sahib Ram Jawaya Kapur v. The State of Punjab
[1955] 2 SCR 225 and State of Madhya Pradesh v. Thakur
Bharat Singh [1967] 2 SCR 454 referred to

The Presidential _orders issued under Art. 359 clause
(1) do not give any power to the executive to alter or
suspend or flout the law nor do they enlarge the power.
the executive so as to permit it to go beyond what is
sanctioned by | aw.“As soon as the energency cones to an end
and the 'Presidential order ceases to be operative, the
unl awf ul action of the executive becones actionable and the
citizen is entitled to challenge it by noving a court of
law. [161 A-(C

VWil st a Presidential Order issued under Art. 359,
clause (1) is in operation, the Rule of Law is not
obliterated and it continues to operate in all its vigour
The executive is bound to observe and obey the law and it
cannot ignore or disregard it. |If~ the executive commits a
breach of the law its action would be unlawful but nerely
the remedy would be tenporarily baned where it involves
enforcenent of any of the Fundanental Rights specified in
the Presidential order. [461 C D

When the right of personal |iberty based on the Rul e of
Law whi ch existed i mediately prior tothe Conmencenent of
the Constitution has been enacted in the Constitution as a
Fundamental Right in Art. 21l with-the limtation that when

there is a Proclamation of Enmergency, the President may by
order under Art. 359, clause (1) suspend its enforcenent,
that right of personal liberty based on the Rule of |aw

cannot continue to exist as a distinct and independent right
free fromthe Ilimtation as to enforcenment contained in Art.
359 clause (1). It would be neaningless and futile for the

Constitution-makers to have inmposed this Ilimtation in
regard to enforcenent of the right of personal liberty
guaranteed by Art. 21, if the detenu could with inpunity,
disregard such limitation and fall back on the right of

personal liberty based on the Rule of Law. [445 E- (@

Attorney General v. De Keyser's Royal Hotel, [1920] AC
508, discussed.

Dhi rubha Devi singh Gohil v. The State of Bonbay [ 1955]
| SCR 691, foll owed.

On an application of the maxi m expressum facit cessare
tacitum that is what is expressed mmkes what is 'silent
cease-a principle of logic and conmon

201

sense and not nerely a technical rule of construction-the
express provision in Art. 21 that no person shall be
deprived of his life or personal |iberty except according to
procedure prescribed by law wll necessarily exclude a

provision to the sane effect to be gathered or inplied from
the other provisions of the Constitution. [447 D-E, 448 D
Shankara Rao Badam v. State of Mysore [1969] 3 SCR 1
and State (Walsh and ors.) v. Lennon and ors. 1942 Irish
Report. of 112, applied.
The contention that the principle of Rule of Law that
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the executive cannot act to the prejudice of a person except
by authority of law continues to exist as a distinct and
i ndependent Principle unaffected inter alia by the enactnent
of Art. 21, is not correct. [451 A

State of Madhya Pradesh v. Thakur Bharat Singh [19671 2
SCR 454; District Collector, Hyderabad v. Ms. |brahim& Co.
[1970] 3 SCR 498; Bennet Coleman & Co. v. Union of India
[1973] 2 SCR 757; Shree Meenakshi MIlls Ltd. v. Union of
India & ors. [1914] 2 SCR 398; Bidi Supply Co. v. Union of
India [1956] SCR 267; Bishan Das & O's. v State of Punjab
[1962] 2 SCR 69; State of Bihar v. Kameshwar Prasad Vernma
[1963] 2 SCR 183; Eshugbayi El eko v. The of ficer
Adm nistering the Governnent of N geria AIR 1931 PC and
Makhan Si ngh V. Sate of Punjab [1964] 4 SCR 797,
di stingui shed.

The words 'any court-in Article 21 nust be given their
pl ain grammatical ~meaning and nust be construed to nean any
court of conpetent jurisdiction which would include the
Suprenme Court and the Hi gh Courts before which the specified
rights in Art. 359 <clause ( 1) can be enforced by the
citizens.[454-A

Makhan Singh V. State of Punjab [1964] 4 SCR 737,
fol | oned.

VWen the Presidential order is wthout any condition
in a detenu contends “that the order of detention has been
nmade nala fide or that it has been passed by a delegate
outside the authority conforned on him under the Act or that
it has been exercised inconsistently with the conditions
prescribed in that behalf, that is, it is not in accordance
with the Provisions of law, such a plea would be barred at
the threshold by the Presidential order. [458 B-(C]

Quinn & Leathen [1901] AC 495, State of Oissa V.
Sudhansu Sekhar Msra [1968] 2 SCR 154. Makhan Singh
Tarsikka v. ’'The State of Punjab[1966] 2 SCR 797, A
Nanbi ar v. Chief Secretary [1966] 2 SCR 406 and Sate of
Mahar ashtra v. Prabhakar Pandurang  Sangzgiri [1966] 1 SCR
702, distinguished.

There is no scope for the contention that even if the
enforcenent of the Fundamental Right conferred by Art. 21 is
suspended by the Presidential order, the detenu can stil
enforce a supposed natural right of —personal liberty ina
court of law. [459 D

Hi s Hol i ness Kesavananda Bharati Sripadagal avaru v.
State of Kerala [1973] Supp. SCR 1 and Golak Nath & Ors. v.
State of Punjab [1967] 2 SCR 762, referred to.

If the positive |aw of the State degrees that no person
shall be deprived of his personal |liberty except according
to the procedure described by law, the enforcenment of such
statutory right would not be barred by the Presidentia
order. But, thereis no legislation in our country which
confers the right of personal liberty by providing that
there shall be no deprivation of it except in accordance
with law. (in the contrary, s. 18 of the Miintenance of
Internal Security Act, 1971, enacts that no person in
respect of whom an order of detention is nade or purposed to
be made under s. 3 shall have any right to personal liberty
by virtue of natural law or comon law, if any. h Because
the Indian Penal Code in s. 342 makes it penal to would
fully confine any person and the offence of wongful
confinenent postulates that no one shall be deprived of his

personal liberty except by authority of law, it cannot
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be said on that account that s. 342 of the Indian Penal Code
confers a right of personal liberty.. The utnpst that can be

said is that this section proceed on a recognition of the
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right of personal |iberty enacted in Art. 21 and nakes it an
offence to wongfully confine a person in breach of the
right conferred by that constitutional provision [459 E-H
460 Al

The words four any other purpose in Art. 226 greatly
enlarge the jurisdiction of the Hgh Court and the High
Court can issue a wit of habeas corpus if it finals that
the intention of a personis illegal. It is not necessary
for this purpose that the court should be noved by the
detenu. It is sufficient if it is noved by any person
affected by the order of intention. Wen it is so noved and
it examnes the legality of the order of detention it does
not enforce the right of personal liberty of the detenu, but
it merely keeps the executive within the bounds of |aw and
enforces the principleof legality. The words . any other
pur pose cannot be ~avai led of for t he pur pose of
circumventing the constitutional inhibition flowing fromthe
Presidential order. [460 B-(Q

Article 359 clause (1) and the Presidential order
i ssued under it do not have the effect of nmmking unlawfu
actions of the executive lLawful . [461 F-Q

Wen a person takes proceedings under the Code of
Crimnal Procedure in connection wth the offence of
wrongful confinenment” or murder or |aunches of prosecution
for such offence, 'he ‘cannot be said to be enforcing the
fundanental Right of the detenu or the nurdered nman under
Art. 21 so as to attract the inhibition of the Presidentia
order. [461 F-Q

An application seeking to enforce a statutory
obligation inposed on the police officer and a statutory
right created in favour of an arrested person by s. 57 of
the Crinminal Procedure Code would not - be barred, ' because
what is suspended by a Presidential Order specifying Art. 21
is the right to nove the court for _enforcenent 'of the
Fundanental Right conferred by that article and not the
right to nove the court for  enforcement of the statutory
right to be released granted under s. 57, Cr. P C. .[462 Q

If a positive legal right is conferred on a person by
| egi slation and he seeks to enforce it in a court, it would
not be within the inhibition of a Presidential O der issued
under Art. 359, clause (1). [463 G H]

This does not mean that whenever a petition for a wit
of habeas corpus cones before the court it nmust be rejected
strai ghtaway without even |ooking at the avernents made in
it. The court would have to consider where the bar of the
Presidential order is attracted and for that purpose the
court would have to the whether the order of detention is
one made by an authority enpowered to pass such an order
under the Act. If it is not, it would not be State action
and the petition would not be one for enforcenent of the
right confirnmed by Art. 21. [463 GH, 464 A

Once it is held that the obligation of the executive is
not a deprive a person of his personal liberty except in
accordance with law, is to be found only an Art. 21 and no-
where-else it nmust follow necessarily that in challenging
the legality of the detention, what the applicant clains is
that there. is, , in fact fact, by the executive of the
right of personal liberty conferred by Art 21 and that
i Mmediately attracts the applicability of the Presidentia
order. [460-D E]

It is the basic characteristic and essence of nmartia
law that during the tinme that it is in force, the individua
cannot enforce his right to life and liberty by resorting to
judicial process and the courts cannot issue the wit of
habeas corpus or pass any suitable orders [442
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John Allen's <case (1921) 2 Irish Reports 241, referred
to:

Merely by declaring nartial law would not by itself
deprive the courts of the power to issue the wit of habeas
corpus or other process for the protection of the right of
the individual to life and liberty. [443 A]

203

The declaration of martial law, which is not even
expressly provided in the Constitution, cannot override the
provisions of the Articles conferring the right to Iife and
liberty as also of Articles 32 an | 226 and unl ess the right
of an individuals to nove the courts for enforcenent of the
right to |ife and |liberty can be suspended or taken away by
or under an express provision of the Constitution, the
i ndi vidual would be entitled to enforce the right tolife
and liberty under Art. 32 or Art. 226 or by resorting to the
ordi nary process w. even during martial law [443 A-(

Article 34 clearly postulates that during the tine that
material law is in force no judicial process can issue to
examne ‘the legality of an act done by the nilitary
authorities or the executive in connection wth the
mai nt enance of restoration or order. [443 E-F]

During the nartial law, the courts cannot and should
not have the power to exam ne the legality of the action of
the mlitary authorities or the executive on any ground
what soever, including, the ground of nala fides. But, if the
courts are to be prevented from exercising such power
during, martial |aw the situation can be brought about only
by a Presidential order issued-under C. Act 359 clause (i)
and in no other way, and the Presidential Oder. in so far
as it suspends the enforcenent of the right -of  persona
liberty confirmed under Art. 21 must be constructed to bar
challenge to the legality of detention in am . court
including the Suprene Court and the Hi.gh Courts whilst the
Presidential Order is in operation, [444 A-C]

Ex parte MIlligan (1866) 4 Wallace 2; Myer v. Peabody
(1909) 212 Us 76, and Duncan v. Kohannmeku (1945) 327 US
304, referred to.

There are two rights which the detenu has in this
connection: one is the Fundanental Right conferred by Art.
22, <clause (5) and the other is the statutory right
conferred by s. 8  Though the content of both these rights
is the sane, they have distinct and independent exi'stence
and nerely because enforcenent of one is suspended, it does
not mean that the other also cannot be enforced. [463 B-C]

The theory of reflection is clearly erroneous. If the
right conferred under s. 8 were a reflection of the
Fundanental Right conferred by Art. 22, clause (5) which is
the object reflected nmnust necessarily result in the
ef facement of the right under s. 8 which is said to
constitute the reflection. But even if Art. 22 clause (5)
were deleted fromthe Constitution, s. 8 would still remain
on the statute book wuntil repealed by the |egislature. The
Presidential Order would not therefore, bar enforcenent of
the right conferred by s. 8. [463 C D

Fathinma Beebi v. M K Ravindranathan (1975) Crl. LJ.
1164, over-rul ed.

It is true that sub-sec. (9) (a) of s. 16A does not
specifically refer to any court. But, there 1is inherent
evidence in the sub-section itself to show that it 1is
i ntended to prevent disclosure of such grounds, information
and materials before a court. There is clearly an echo of s.
123 of the Indian Evidence Act. Sub-section (9) of s. It is
must also be held to be designed to achieve the sane
intention as prohibiting disclosure even to a court. Sub-
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section (9) (a) of S. 16A cannot, therefore, be read down so
as to inply an exception in favour of disclosure to a court.
[469 D, F]

Khudiram Das v. The State of West Bengal & O's. [1375]
‘ SCR 832; , Lee v. Burrel 170 English Reports 1402 and
Li versidge v. Sir John Anderson [1942] AC 206. referred to.

There can be no doubt that Art. 226 is a constitutiona
provision and it enpowers the H gh Court to issue a wit of
habeas corpus for enforcenent of the Fundanmental Ri ght by
Art. 21 and also for any other purpose. The Hi gh Court has.
therefore, constitutional power to exanmne the Legality of
detention and for that purpose to inquire and determne
whet her the detention is  in accordance with the provisions
of law. The constitutional  Power cannot be taken away or

abridged by a legislative enactnent. |f there is any
| egi sl ative.
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provi si.on whi ch “obstructs or retards the exercise of this
constitutional power it would be void. It is, therefore,

clear that if it can be shown that sub section (9) (a) of s.
16A abridges or whitles down the constitutional power of the
Hi gh Court under Art. 226 or obstructs or retards its
exercise, it would be void as being in conflict with Art.
226. If there is a legislative provision which prohibits
di scl osure of the/grounds, information and nmaterials on
whi ch the order of detention is based and prevents the court
fromcalling for the production of such grounds, information
and materials, it would obstruct and retard the exercise of
the constitutional ‘power of the High Court under Art. 226
and would be void as offending that Article. [470 C D, 471
A-B, E-F]

Hari Vi shnu Kamath v. Syed Ahmad Ishaque & Ors. [1955]
1 SCR 1104; Durga Shankar Mehta v. Thakur Raghuraj Singh &
O's. [1955] 1 SCR 267; Raj Krushna Bose v. Binod Kanungo &
Ors. [1954] SCR 913; The Keral a Education Bill 1957, [1959]
SCR 995; Prem Chand Garg v. Excise Conm ssioner, U P.
Al | ahabad [1963] Supp. 1 SCR 885; Khudiram Das v. State of
West Bengal [1975] 2 SCR 832; Biren Dutta & Ors. v, Cheif
Conmi ssi oner of Tripura & Anr. [1964] 8 SCR 295; ‘M M  Damoo
v. J & K State [1972] 2 SCR 1014 and A K. Copal an v. State
of . Madras [1950] SCR p. 80, referred.

A rule of evidence nerely determ nes what shall  be
regarded as relevant and adm ssible material or the purpose
of enabling the court to cone to a decision in the exercise
of its jurisdiction and it does not in any way detract from
or affect the jurisdiction of the court and it cannot, in
the circumstances, be violative of Art. 226. But in order
that if should not fall foul of Art. 226, is nust be a
genuine rule of evidence. If in the guise of enacting a rule
of evidence the legislature in effect and substance disable
and i npedes the High Court fromeffectively exercising its
constitutional power under Art. 226. such an enactnent' woul d

be void. It will be colourable exercise of |egislative
power. The |egislature cannot be permitted to violate a
constitutional provi sion by enploying an indirect nethod.

It a legislative provision, though in form and outward
appearance a rule of evidence, is in substances and reality
sonmet hing different obstructing or inpeding the exercise
The jurisdiction of the Hi gh Court under Art. 226, the form
in which the legislative provision is clothed would not safe
it fromcondemation. [474 B-(C

It is well settled that in order to determine the true
character of a legislative provision. the court nust have
regard to the substance of the provision and not its form
Sub-section (9)(a) of s. 16A is in form and outward
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appearance a rules of evidence which says that the grounds,
information and materials on which the order of detention is
made or the declaration under sub-section) or sub-section
(3) is based shall be treated as confidential and shall be
deened to refer to matters of State and be against the
public interest to disclose. Sub-s. (9) (a) of s. 16A
assunes valid declaration under sub-s. (2) or sub-s. (3) and
it is only when such a declaration has been nade that sub-s.
(9)(a) of s. 16A applies or in other words. It is only in
cases where a person is detained in order to dea
effectively with the energency. that the disclosure of the
grounds, information and materials is prohibited by sub-sec.
(9)(a) of s. 16A. [474 E-F 475 B-C, E-F]

The rule enacted in sub-s. (9)(a) of s. 16A bears close
analogy to a rule of conclusive presunption and in the

circunstance it nust be regard as a genuine rule of
evi dence. [476 D
If the grounds, information and materials have no

relation to natter of State or they cannot possibly be of
such a " character that their closure would injure public
interest, the legislature cannot, by nerely enploying a
l egal function, deemthemto refer to matters of State which
it woul d be against public interest to disclose an 1 thereby
exclude them fromthe judicial ken. That would not be a
genuine rule of / evidence: it would be a colourable
| egi sl ative device-a fraudul ent exercise of power. There can
be no blanket ban on disclosure of the grounds, information
and materials to the H gh Court of this Court irrespective
of their true character in such cases [476 E-F]
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M M Damoo v. State-of J & K [1972] 2-SCR 1014; A
K. Gopalan v. State of Madras [1950] SCR 88 and Liversidge
v. Sir John Anderson [1942] AC 206. referred to.

The grounds, information and materials in alnost al
cases would be of a confidential character falling within
the class of documents privileged under s. 123 and hence the
rule enacted in sub-section genuinely partakes of the
character of a rule of evidence. Sub-s. (9) (a) of s. 16A
enacts a genuine rule of evidence and it does not detract
fromor affect the jurisdiction of the H gh Court- under
Art. 225 and hence it cannot be successfully assailed as
invalid. [476 GH, 477 A

There is no warrant for readi ng down sub-section 9A of
s. 16 so as to inply a favour in favour of disclosure tothe
court The provision does not constitute an encroachnent on
the constitutional jurisdiction or the H gh Court under Art.
226 and is accordingly not void. [477, C DO

If the declaration under sub-section (2) or sub-s. (3)
is invalid, subs 9(a) of s. 16A will not be attracted on the
grounds of information and nmaterials on which the order of
detention is nmade, would not be privileged under sub section
therefore, sub-section 9(a) of s. 16A enacts a genuine rule
of evidence. [477 A-B]

[H s Lordship thought it unnecessary to go into the
guestion of construction and validity of s. 18 of the
Mai nt enance of Internal Security Act.] [464 A

An obiter cannot take the place of the ratio. Judges
are not oracles. It has no binding effect and it cannot be
regarded as conclusive on the point when considering the
observations of a High judicial authority like this Court,
the greatest possible care nust be taken to relate the
observations of a Judge to the precise issues before himand
to confine such observations, even though expressed in
broad terms, in the general conpass of the question before
hi m unl ess he makes it clear that he intended his remarks to
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have a w der anbit. It is not possible for Judges always to
express their judgments so as to exclude entirely the risk
that in some subsequent case their |anguage nmay be
m sapplied and any attenpt at such perfection of expression
can only lead to the opposite result of uncertainty and even
obscurity as regard the case in hand. [1455 F-H, 456 A-(]

H M WMaharajadhiraja Madhav Rao Jiwaji Rao Scindia
Bahadur & Ors. v. Union of India [1971] 3 SCR 9, applied

Per H R Khanna, J. (dissenting)

Article 21 cannot be considered to be the role
repository of the right to life and personal liberty. The
right to life and personal liberty is the nost decisions
right of human beings in civilised societies governed by the
rule of law. [266 F. 302 H

Sanctity of life and liberty was not sonething new when
the Constitution was drafted. It represented a facet of
hi gher values which npankind ~began to cherish in its,
evolution from a state of tooth and claw to a civilized
exi stence., The principle that "no one shall be deprived of
his life and liberty wthout the authority of |aw was not
the gift —of the Constitution. 1t was a necessary corollary
of the concept relating to the sanctity of life and liberty,
it existed and was in force before the comng into force of
the Constitution. [268 G D

Even in the absence of Art. 21 in the Constitution, the
State has got no power to deprive a person of his life or
liberty without the authority of law That is the essentia
postul ate and basic assunption of the Rule of Law and not of
men in all civilised nations. Wthout such sanctity of life
and liberty, the distinction between a Lawiess society and
one governed by laws would cease to have any neaning. the

principle that no one shall be deprived of his life or
liberty without the authority of law is rooted in the
consi deration that life and I'i berty are pricel ess

possessi ons whi ch cannot be nade the plaything of individua
whi m and caprice and that any act which has
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the effect of tanpering with life and |iberty must receive
substance from and sanction of the laws of the land. Article
21 incorporates an essential aspect of that principle and
makes it part of the Fundanental Rights guaranteed in part

Il of the Constitution. It does not, however, follow from
the above that if Art. 21 had not been drafted and inserted
in Part 111, in that even would have been perm ssible for

the State to deprive a person of his life or liberty w'thout
the authority of law. There are no case, to show that before
the coming into force of the Constitution or in countries
under Rule of Law where there is no provision corresponding
to Art. 21, a clai mwas ever sustained by the court, that
the State can deprive a person of his life or “liberty
wi thout the authority of law. [302 H 269 H, 270 A (]

O nstead v. United States 277 U S. 438 (1928); Janes
Sonmersett’s case (1772), 16 Cr. Pract. 289. Fabrigas v.
Mostyn 1 Cowp., 161. Aneer Khan's case 6 Bengal Law Reports
392. Eshugbai Eleko v. O ficer Administering the Governnent
of Nigeria, AIR (1931) P.C 248; Prabhakar Kesheo Tare &
Os. v. Enmperor AIR (1943) Nag. 26; Vinlabai Deshpande v.
Enmperor A l.R . 1945 Nag. 8: Jitendranath Ghosh v. The Cheif
Secretary to the Governnent of Bengal ILR 60 Cal. 364; In
re: Banwari Lal Roy & Os. 48 CMN 766: Bidi Supply Co. v.
The Union of India & O's. [1956] SCR 267 and Baheshar Nath
v. The Commissioner of Income-tax, Delhi & Rajasthan & Anr.
[1959] Supp. (1) 528, referred to.

The view, that when right to enforce the right under
Art. 21 is supplied the result would be that there woul d be
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no renedy against deprivation of a persons life or liberty
by the State even though such deprivation is wthout the
authority of law or even in flagrant violation of the
provisions of lawis hot acceptable. the facts that the
franers of the Constitution made an aspect of such right a
part or the fundanental Rights did not have the effect of
determ ning the independent identity of such right and of
making Art. 21 to be the sole repository. O that right. The
real effect was to ensure that a |aw under which a per on
can be deprived of his life or personal liberty should
prescribe a procedure for such deprivation or such |aw
shoul d be a valid Ilaw not violation of Fundanental Rights
guaranteed by Part 11l of the Constitution Recognition as
Fundanental Right of one aspect of the pre-constitutiona

ri ght cannot have the effect of naking things |Iess
favourable so far as the sanctity of Ilife and persona

liberty is concerned. conpared to the position if an aspect
of such™ right had not been recogni sed as Fundanental R ght
because of The vulnerability of Fundamental Ri ghts accruing
fromArt. 359. 1271 DG

A. K. Copalan v. State of- Madras [1950] SCR 88 and
Dhi rubha Devi si ngh Gohil v. The State of Bonmbay [1955] | SCR
691, referred to.

After the conmng into force of the Constitution a
detenu has two renedi es one under Art. 226 or Art. 32 of the
Constitution and another wunder s. 491 of the Code of
Crimnal Procedure. The renmedy under an earlier statutory
provi si on woul d not. get obliterated because of the identica
remedy by a subsequent Constitutional provision and that the
two can co-exist without |osing their independent identity.
1272 D E]

Makhan Singh v. State of Punjab [1964] 4 SCR 797,
appli ed.

Dhi rubha Devi singh Gohil v. The State of Bonbay [ 1955]
I SCR 691, not invokable.

The principle that no one shall be deprived of his life
or liberty wthout the authority of |aw stens not nerely
from the basic assunption in every civilised society
governed by the Rule of Law of the sanctity of Ilife and
liberty, it flows equally from the fact that under our
penal laws no one, is empowered to deprive a, person of his
life or liberty without the authority of law[272 | |, 273
A

The fact that penal laws of India answer to the
description of the word |aw which has been used in Art. 21
would not militate against the inference

207
that Art. 21 is not the sole repository of theright tolife
or personal liberty. Nor is it the effect of Art. 21 that

penal laws get merged in Art. 21 because of the act that
they constitute law as nmentioned in Art. 21, for were it so
the suspension of the right to nove a court for enforcenent
of Fundamental Right contained in Art.. 21 would also result
in suspension of the right to nove any court for enforcenent
of penal laws. At one tinme the Constitution cane into force,
the legal position was that no one could be deprived of his
life or liberty without the authority of law [273 A-C]
Director of Rati oning and Distribution v. " The
Corporation of Calcutta & ors. [1961] 1 SCR 158, relied on.
It is difficult to accede to the contention that
because of Art. 21 of the Constitution, the |aw which was
already in force that no One could be deprived of his life
or liberty wthout the authority of |law was obliterated and
ceased to remain in force. No rule of construction or
interpretation war r ant s such an i nf erence. The
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constitutional recognition of the renedy of wit of habeas
corpus did not obliterate or abrogate the statutory renedy
of wit of habeas corpus. Section 491. O the Code of
Crimnal Procedure continued to he a part of that Code til
that Code was replaced by the new Code. Although the remnedy
of wit of habeas corpus is not now avail abl e under. the new
Code of Crimnal Procedure. 1973, the sane renedy is stil
avai | abl e under Art. 226 of the Constitution. [273 H, 274-A-
C

Makhan Singh v. State of Punjab [1964] 4 SCR 797,
relied on.

According to the law in force in India before the
coming into force of the Constitution, no one could be
deprived of his I|ife and personal |Iliberty wthout the
authority of law. Such a claw continued to be in force after
the conming into force of the Constitution in view of Art.
372 of the Constitution. [303

The word law has been used in Art. 21 in the sense of
State made |aw and not as an equivalent of law in the
abstract ‘or general sense -enbodying, the principles of
natural justice. The procedure established by | aw neans the
procedure established by law nade by the State, that is to
say, the Union Parliament or the | egislatures of the States.
Law nmeant a valid -and binding |aw under the provisions of
the Constitution and not one infringing Fundanental Rights.

[266 C D
A K Gopalan v. State of Midras [1950] SCR 88,
expl ai ned.

The effect of the suspension of the right to nove any
court for the enforcenent of the right conferred by Art. 21
is that when a petitionis filed in a court, the court would
have to proceed upon the basis that no reliance can be
pl aced upon that Article for obtaining relief fromthe court
during the period of energency. [266 D E]

Starting consequences would follow fromthe acceptance
of the contention that consequent upon the issue of the
Presidential order in question, no one can seek relief from
courts during the period of energency agai nst deprivation of
life and personal liberty. If two constructions of the
Presidential order were possible, ‘the court should lean in
favour of a view which does not result in such consequence.
The construction which does not result in such consequences
is not only possible, it is also pre-emnently possible:
1303 B-(C]

Equally well established is the'rule of construction
that if there be a conflict between the nunicipal |aw on one
side and the international |law or the provisions of any
treaty obligations on the other, the courts (would  give
effect to municipal law. [f. however, two constructions of

the municipal |aw are possible, The court should lean in
favour of adopting such construction as would “neke the
provisions of the municipal lawto the in harnony with the

international law or treaty obligations. Wile dealing with
the Presidential Oder under Art. 359(1) such a construction
shoul d be a adopted. as would, if possible, not bring it in
conflict with the above Articles 8 and 9 of U N Charter. It
is plain that such a constructional is not only possible, it
is a also pre-emnently
208
reasonabl e The Presidential orders therefore, should be so
constructed as not to warrant arbitrary arrest or to bar
right to an effective renedy by conpetent nati ona
tribunals for acts violating basic right of personal |iberty
granted by law. 1276 A-B. 277 D E]

Corocraft Ltd. v. Pan Anerican Airways Inc [1969] 1




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 43 of 286

All. ER 80; Article 51 of* the Constitution, H H
Kesavananda Bharati v. State of Kerala [1973] Supp.. SCR I,
referred to.

The argument that suspending the right of a person to
nove any court for the enforcement of right to life and

personal liberty 1is done under a constitutional provision
and, therefore, it <cannot be said that the resulting
situation would nean the absence of the Rule of |aw cannot
stand close scrutiny for it tries to equate illusion of the

Rule of Lawwith the reality of Rule of Law. A state of
negation of Rule of Law would not cease to be such a slate
because of the tact that such a state of negation of Rule of
Law has been brought About by a statute. Absence of Rule of
Law woul d neverthel ess be absence of Rule of Law even though
it is brought about by a lawto repeal all laws. The Rul e of
Law requires sonmething, nore the legal principle "quod
principi placuit |legis habet vigorem" [277 E-H, 278 A-B
Freedom under law is not absolute freedom It has its
own limtations inits own interest, and can properly be
described as regulated freedom The truth that every man
ought to ~be free has for its other side the conplenentary
and consequential truth that no man can be absolutely free.
The need of liberty for each is necessarily qualified and
conditioned by the need  of liberty for all Liberty in the

State, or legal liberty. 1is never the absolute liberty or
all, but relative and regulated liberty. Rule of lawis true
antithesis of arbitrariness. The rule of |aw has cone to be
regarded as the mark of a free society. |Its content is
different in different countries. It is, however, identified
with the liberty of 'he individual. It seeks to maintain a
bal ance between the opposing notions of individual |iberty

and Public order. 1267 C-D;, 268 B-(]

In a long chain of authorities  the Supreme Court has
laid stress wupon the prevalence of the Rule of Lawin the
country, according to which the executive cannot take action
prejudicial to the right of an -individual wthout the
authority of law. There is no valid reason to depart from
the rule laid down in those decisions. 1278 E. 281E, 303 C
D -

Rai Sahib Ram Jawaya Kapur & Ors.. v. The State of
Punjab [1955] 2 SCR 225: State of Madhya Pradesh & Anr. v.
Thakur Bharat Singh [1967] 2 SCR 454. Chief Settlenment
Conmi ssioner, Rehabilitation Department Punjab & Os. etc.
v. On Parkash & Os. etc. [1968] 3 SCR 655; District
Col l ector of Hyderabad & Os. v. Ms. Ilbrahim & Co. etc.
[1970] 3 SCR 498; Bennett Coleman & Co. and O's. v. Union
of India [1973] 2 SCR 757. Shree Meenaksi MIllIs Ltd. wv.
Union of India [1974] 2 SCR 398; Naraindas |ndurkhya v. The
State of Madhya Pradesh AIR 1974 SC 1232: Director of
Rationing and Distribution v. The Corporation of Calcutta &
Os [1961] 1 SCR 158; Bishan Das & Os. v. The State of
Punjab & Ors. [1962] 2 SCR 69; S. G Jaisinghani v. Union of
India & Os. [1967] 2 SCR 703. United States v. Winderlick
342 US 98; John WIlkes's case (1770) 4 Burr. 2528 at 2539
and Snt.. Indira Nehru Gandhi v. Shri Rai Narain. [1976] 2
SCR 347, referred to.

According to Art. 21. no one can be deprived of his
right to personal liberty except in accordance with the
procedure established by law. Procedure for the exercise of
power of depriving a person of his right of personal Liberty
necessarily postulates the existence of the substantive
power. When Art. 21 is in force, lawrelating to deprivation
of life and personal |I|iberty nust provide both for the
substantive power as well as the procedure for the exercise
of such power. Wien right to nmove in court for enforcenent
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of right guaranteed by Art 21 is suspended, it would have
the effect of dispensing wth the necessity of prescribing
procedure for the exercise of substantive power to deprive a

person of his life and personal liberty, it cannot have the
effect of permitting an authority to deprive a person of his
l[ife or personal liberty wthout the existence of such
substantive power. [303 D F]

209

The difference in phraseol ogy of the Presidential order
dated June 27, 1975 and that of the earlier Presidentia
orders would not, however, justify the Conclusion that
because of the new Presidential order dated rune 27, 1975, a
detention order need not conply with the requirenments of the
law providing for preventive detention. Such a detention
order would still be Iiable to be challenged in a court on
the ground that it -does not conply with the requirenent of
| aw For preventive detention if-ground for such chall enge be
perm ssible in spite of and consistently wth the new
Presidential order. The effect of the change in phraseol ogy
woul d onl'y be that such of the observation nmade by his Court
fn the context of the |anguage of the earlier Presidentia
orders cannot now be reliedupon. Reliance, however, can
still be placed uponthe observations made in various cases
which were not linked with the phraseology of the earlier
Presidential orders. [263 F-H

Makhan Singh v. /Stare of Punjab [1964] 4 SCR 797; State
of Maharashtra v. Prabhakar Pandurang Sangzgiri & Anr.
[1966] 1 SCR 702 ‘and Dr. Ram _Manohar Lohia v. State of
Bihar & Os. [1967] 1 SCR 709, referred to.

A Presidential order. under Art. 359(1) can suspend
during the period of enmergency only the right to nove any
court for enforcenent of the Fundanental Rights nentioned in
the order. Rights created by statutes bei ng not Fundanenta
Rights can be enforced during the period of energency
despite the Presidential order. Obligations and liabilities
flow ng fromstatutory provisions |ikew se remain unaffected
by the Presidential order. Any redress sought from a court
of law on the score of breach of statutory provision would
be outside the purview of Art. 359(1) and the Presidentia
order made thereunder. 1303 C-H

Anandan Nambiar & Anr. v. Chief  Secretary, CGovt. O
Madras [1966] 2 SC R 406 @410, referred to.

Clause (1A) of Art.. 359 protects |aws and executive
actions from any attack on validity on the score of being
violation of the Fundanental Rights nentioned in the
Presidential order in the sanme way as Art. 358 protect the
| aws and executive actions frombeing challenged on the
ground of being violative of Art. 19 during the period of
energency. The |anguage of clause (1A of It. 359 nmakes it
clear that the protection which is afforded by that clause h
is to such law or execute action as the State would but for
the provisions contained in Part 111 of the Constitution be
conpetent to nmmke or take. The word conpetent  has a
significance and it is appar ent t hat despite the
Presidential order under Art. 359(1) in the case of
executive action the conmpetence of the State to take such
action would have to be established. Such conpetence
Woul d, however, be judged ignoring the restriction placed by
the provisions or Part |1l of tho Constitution. To put it in
ot her words, clause (IA) of Art. 359 does not dispense with
the necessity of conpetence to nake aws. O take executive
action. But it would still be necessary to establish the
conpetence de hors the restrictions of the Fundanenta
Ri ghts. [283 D E]

Though, there is no reference to substantive power in
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Art. 21, it would cover both the existence of the
substantive power of depriving a person of his I|ife and
personal liberty as well as the procedure for the exercise

of that power [284-D]

The suspension of the right to nove a court for the
enforcenent of the right contained in Art. 21 cannot have
the effect of debarring an aggrieved person from approaching
the courts wth the conplaint regarding deprivation of life
or personal liberty by an authority on the score that no
power has been vested in the authority to deprive a person
of life or liberty. The pre-supposition of the existence of
substantive power to deprive a person of his life or
personal liberty in Art. 21 even though that article only
nentions the procedure, would not necessarily point to the
conclusion that in the event of the suspension of the right
to nove any court for the enforcement of Art. 21, the
suspensi on would also dispense. with the necessity of the
exi stence of the substantive  power The co-existence of
substantive power _and procedure established by law for
depriving R person of his |ife and liberty which is inplicit
in Art. 21 would not lead to the result that even if there
i s suspension of the right regarding
16 -833 SCl/76.

210

procedure, suspension ~would also operate upon the necessity
of substantive power. What is true of a proposition need not
be true of the converse of that proposition. The suspension
of the right to nmke. any court for the enforcenment of the
right contained in Art. 21 may have the effect of dispensing
with the necessity . of prescribing procedure for the
exercise.. O substantive power to deprive a person of his
life or personal liberty, it can in no case have the effect
of permitting an authority to deprive a person of his life
or personal liberty without the existence of substantive
power. The close bond which is there between the existence
of substantive power of deprivinga Person of his life or
personal liberty and the procedure for the exercise of that
power, if the right contained in Art. 21 were in operation

woul d not necessarily hold good if that right were suspended
because the renoval of conpul sion about the prescription of
procedure for the exercise of the substantive power would
not do away with the conpul sion regarding the existence of
that power. [284 G H, 285 A-Q

In considering the effect of Presidential order
suspending the right of a person tn nove my court for
enforcenent of right guaranteed by Art, 21, the words
"except according to procedure established by | aw shoul d not
be treated to be synonynobus with save by authority of |aw
[285 DO

A Presidential order under Art. 359(1) cannot have the
ef fect of suspending the right to enforce rights- flow ng
fromstatutes, nor can it bar access to the courts of
persons seeking redresses on he s ore of contravention of
statutory provisions. Statutory provisions are enacted to be
conplied with and it is not permssible to contravene them
Statutory provisions cannot be treated as nere pious
exhortations or words of advice which nay be adjured or
di sobeyed with inpunity. Nor is conpliance wth statutory
provisions optional or at the sufference of the officia
concerned. It is the presence of |legal sanctions which
di stingui shed positive law from other systems of rules and
nornms. To be a legal system a set of norns nust furnish
sanctions for sone of its precepts. A legal sanction is
usual ly thought of as a harnful consequence to induce
conpliance with law. Non-conplince with statutory provisions
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entails certain |egal consequences. The Presidential order
cannot stand in the way of the courts giving effect to those
consequences. To put it differently, t he executive
authorities exercising power under a statute have to act in
conformty with its provisions and within the limts set out
therein. \When a statute deals with matters effecting
prejudicially the rights of individuals, the anbit of the
power of the authorities acting under the Statute woul d be
circunmscribed by its provisions and it would not the
perm ssible to involve some indefinite general powers of the
executive. [286 D H|

Attorney General v. De Keyser’'s Royal Hotel Ltd. [1902]
AC 508, Jaichand Lall Sethia v. State of Wst Bengal [1966]
Supp. SCR 464; Durgadas ~ Shirali V. Union of India & ors.
[1966] 2 SCR 573 and G Sadanandan v. State of Kerala . &
Anr. [1966] 3 SCR 590, referred to.

Article 226 under which the High Courts can issue wits
of habeas corpusis an integral part of the Constitution. No
power ' has been conferred upon any authority in the
Constitution for ~suspending the power of the H gh Court to
issue wits inthe nature of habeas corpus during the period
of energency. Such a result cannot be brought about by
putting sone particular construction on the Presidentia
order in question. [288 B, 304 A-B]

Greene v. Secretary of State for Hone Affairs [1942] AC
284, Secretary of State for Home Affairs v. O Brien [1923]
AC 603 (609) and  Rai Sahib Ram Jawaya Kapur & Ors. v. The
State of Punjab [1955] 2 SCR 225, referred to.

Article 226 of the Constitution confers power upon the
Hi gh Courts of issuing appropriate wits in case it is found
that the executive orders are not in conformty wth the
provisions of the Constitution and the |aws of the |and.
Judicial scrutiny of executive orders with a view to ensure
that they are not violative of the “provisions | of the
Constitution and the |aws of the |l and being an integral part

of our constitutional schene.. it is not permssible to
exclude judicial scrutiny except to the extent such
exclusion is warranted by the provi

211

sions of the Constitution and the |aws nade in accordance
with those provisions. [290 F-¢&]

There is a clear demarcation of the spheres of function
and power in our .‘Constitution. The acceptance of the
contention advanced on behalf of the appellants woul d nean
that during the period of energency, the courts would be
reduced to the position of being helpless spectators even if
glaring and blatant instances of deprivation of Life and
personal liberty in contravention of the statute are brought
to their notice. It would al so nean that whatever it may be
the law passed by the legislature, in the natter of |ife,
and personal liberty of the citizens, the executive during
the period of energency would not be bound by it and woul d
be at liberty to ignore and contravene it. It is obvious
that the acceptance of the contention would result in a kind
of supremacy of the executive over the legislate and
judicial organs of the State, and thus bring about a
constitutional inbalance which perhaps was never in the
contenpl ation of the framers of the Constitution. The fact
the the governnment which controls the executive has to enjoy
the confidence so the |egislator does not d-tract fromthe
above conclusion. The executive under our constitutiona
schene is nob nerely to enjoy the confidence of the mgjority
inthe legislature it is also bound to carry out the
legislative as manifested by the statutes passed by the
| egi slature. The Constitution further contenplated that the
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function of deciding whet her the executive has acted in
accordance with the legislative intent should be perforned
by the Courts. [290 G H, 291 A-(C

No one can call deny the power of the State to assume
vast powers of the detention in the interest of the security
of the State. It may indeed the necessary to do so to neet
the peril acing the nation. The consideration of security
of the State nmust have a primacy and be kept in the
forefront conpared to which the interests of the individua
can only take as secondary piece. The notto has to be who
lives, if the country dies. Extraordi nary powers are always

assuned by the Governnent in all countries in times of
emer gency because of ‘the extraordinary nature of the
enmergency. The exercise of. the power of detention. it is

wel | -settl ed depends upon the subjective satisfaction of the
detaining authority and the courts can neither act as courts
of appeal over the decisions of the detaining authority nor
can they substitute their own 6 opinion for that of the
aut hority regarding  the necessity of detention. There is no
antithesi's between the power of the State to detain a person
wi thout trial —under a |aw or preventive detention and the
power of the court to exanine the legality of such
detention. Tn dealing with  an application for a wit of
habeas corpus, the courts only, ensure that the detaining
authorities act in accordance wth the law of preventive
detention. The inpact upon the individual of the massive and
conprehensi ve powers of preventive detention with which the
admini strative officers are arned | has to be cushioned with
| egal saf eguarded.. against arbitrary depri vati on of
personal liberty if the premses of the rule of |law is not
to lose its content and become neaningl ess. The chances of
an innocent person being detained under a | aw providing for
preventive detention on the subjective satisfaction of an
admi ni strative authority are nmuch  greater conpared on the
possibility of an innocent person being convicted at tria
in acourt of law. 1291 F-H, 292 A D E]

Rex v. Halliday Ex-parte Sadiq [1917] A C. 260 @272
and Liversidge v. Sir John Anderson [1942] A.C. 206 referred
to 7

The Presidential order of June 27. 1975, did not aspect
mai ntai nability of the habeas corpus petitions to question
the legality of the detention orders and such petitions
could be proceeded with despite that order. [293 F]

Principle in James Commersett’s case 1772 State Trials
p. 1, referred to

A law of preventive detention is not punitive but
precautionary and preventive. The power of detention under
such law is based on circunstance of suspicion and not on
proof of allegation as is required at a regular trial for
the conmission of an offence. [294 F]

A court cannot go behind the truth of the  alleged

facts. If The material 1is germane to the object for which
detention is legally permssible and an
212

order. for detention is made don the basis of that material
the courts cannot sit as a court of appeal and substitute
their owmn opinion for that of the authority concerned
regardi ng the necessity of detention. [295 E-F]

Sharpe v. Wkefield [1891] A C. 172 at p. 179 and Ross
v. Papadopollos [1958] 2 All. ER 23 (on P. 33), referred
to.

Malice in fact is quite a different thing: it neans an
actual malicious intention on the part of the person who has
done the wongful act, and it My be, in proceedi ngs based
on W ongs i ndependent or contract, a very materia
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ingredient in the question of whether a valid cause of
action can be stated. [269 C D]

Shearer v. Shields [1914] A C. 808 Bhut Nath v. State
of West Bengal, [1974] 3 S.C.R 315, referred to.

In view of the Presidential Order suspending the right
of the person to nove any court for enforcenent of specified
Fundanental Rights including the one under Art. 22(5), it
may with plausibility be argued that the vagueness of
grounds of detention would not warrant the quashing of such
detention order during the pendency of the Presidentia
order on the score of violation of Art. 22(5). The
Presidential order would. however not stand in the way of
the infirmty of the vagueness of grounds of detention
because of the contravention of s. X(I) of Mintenance of
Internal Security Act. 1971. [297 E-F]

Every law providing for  preventive detention contains
certain procedural ~ safeguards.- It is inperative that there
shoul d be strict conpliance w th the requirenents of those
procedural safeguards to sustain the validity of detention
Detention without” trial results in serious inroads into
personal liberty of an individual.  In such case it is
essential to ensure. that there is no deviation fromthe
procedural safeguards provided by the statute. In the matter
of even a crimnal ~trial. it 1is procedure that spells out
much of the difference between the rule of law and the rule
by whi m and caprice. The need for strict adherence to'strict
procedural safeguards is nuch greater when- we are dealing
with preventive detention which postulates detention of a
person even though he is not found guilty of the conm ssion
of an offence. To condone or allow relaxation in.the matter
of conpliance with procedural requirements woul d necessarily
have the effect of practically doing away with even the
sl ender safeguards is provide by the | egislature against
the arbitrary wuse of the provisions relating to prevention
detention. The history of personal Liberty is largely the
hi story of insistence upon procedure. It would. therefore be
whol Iy inappropriate to countenance and laxity in the mutter
of strict conpliance with procedural requirenments prescribed
for preventive detention. [297 G H, 9's A-B]

Once substantial disquieting doubt: are raised by the
detenue in the mind of the court regarding the validity or
his detention. it would be the bounden duty of the State to
di spel those doubts by placing sufficient material before
the court with a viewto satisfy it about the validity of
the detention by filing a good return. [299 C- D]

Ki shori Mohan v. State of Wst Bengal AIR 1974 SC
1749; king Enperor v. Sibnath Banerji 71 A 241 and G
Sadanandan v. State of Kerala & Anr., [1966] (3 SCR . 590,
referred to

[Hs Lordship did not express any opinion on the
qguestion of the validity of s 16A(9) of the Mintenance of
Internal Security Act.[ 301-A]

The appropriate occasion for the High Court to go into
the constitutional wvalidity of s. 16A(9) and external al
judicial scrutiny in wits of habeas corpus would be when
the State or a detenu whoever is aggrieved upon, conmes in
appeal against the final judgments in any of the petitions
pending in the Hgh courts. The whole matter would then be
at large before the Supreme Court and it wuld not be
i nhibited by procedural or other constraints. It would not
be permi ssible or proper for the Suprene Court to short
circuit the whole
213
thing and decide the matter by by-passing the H gh Courts
who are seized of the matter. [302 F-G and 304 D E
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Section 18 of the Maintenance of Internal Security Act
woul d not detract fromthe view that Art. 21 is not the sole
repository of the right to personal liberty. The principle
that no one shall be deprived of his Iife and persona
liberty without the authority of law is also an essentia
facet of the Rule of law. Section 18, therefore, cannot be
of much assistance. The viewthat s. 18 would have the
effect of enlarging the anbit of the power of the detaining
authority for the purpose of passing an order for detention
is not correct. There has been no amendnent of s. 3 of the
Act. [274 D F]

Section 18 cannot be construed to nean that even if an
order for detention is nade on grounds not warranted by s. 3
of the Act, it shall be taken to be an order under s. 3 of
the Act. Apart from the fact that such an inference is not
perm ssible on the | anguage of s. 18, the acceptance of this
view would also render “the wvalidity of s. 18 open to
guestion on the ground that it suffers from the vice of
excessive del egation of l|egislative power. The |egislature

is - bound to lay down the legislative policy by
prescribing the ci rcunstances in which an order for
detention can be nmade.” It is not pernissible for the

legislature to confer a power of detention without |aying
down guidelines and prescribing the circunstances in which
such order should 'be made. To do so would be tantanmount to
abdi cation of Legislation function for in such an event it
woul d be open to the detaining authority to detain a person
on any ground whatsoever. [274 F-H, 275 A

This Court in appeal by the State enlarge the area of
the Unfavourable decision qua the state and make its
position worse conpared to what it was before the filing of
the appeal. Procedural propriety in mtters relating to
appeal s forbids such a course. The question of event of
judicial scrutiny in the- light of s. 16A should be gone
into when the whole matter is at large before this court and
this court is not inhibited by procedural and other
constraints from going into certain aspects which have a
vital bearing. It is primarily for the H gh Courts before
which the natters are pending to decide the question of the
of judicial scrutiny in the light of s. 16A(9), as anended
by Act. 14 of 1976. A course which has the -effect  of
bypassing the High Courts and naking this Court in appeals
fromorders on prelimnary objection to decide the matter
even before the matter has been considered by the Hi gh Court
inthe Ilight of S. 16A(9), as, anended by Act 14 of 1976
shoul d be avoided. [301 F-H

There is no sufficient ground to interfere with the
view taken by all the nine H gh Courts which went into the
matter that the Presidential order dated June 27, 1975, did
not affect the maintainability of the habeas corpus
petitions to question the legality of the detention orders.
[ 304-C]

The principles which should be followed by the courts
in dealing with petitions for wits of habeas corpus to
challenge the legality of detention are well-established.
1304- O]

Unanimty obtained wthout sacrifice of conviction
comends the decision to public confidence. Unaninity which
is merely formal and which is recorded at the expense of
strong conflicting views is not desirable in a court of |ast
resort. [304-FE]

A dissent in a court of last resort is an appeal to the
brooding spirit of the law, to the intelligence of a future
day when a later decision nay possibly correct the error
into which the dissenting Judge believes the court have been
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betrayed. [304-QF

Prophets with Honor by Alan Barth 1974 Ed. p. 3-6.
referred to.

oservation: Judges are not there sinmply to decide
cases, but to decide themas they think they should be
decided, and while it nmay be regrettable that they cannot
al ways agree, it is better that their independence shoul d be
mai ntai ned and recognise than that wunaninmty should be
secured through its sacrifice.
214
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1975.
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respondent in CA No. 1848/ 75.

S.S. Khanduja/ for respondent in CA No. 1849 and R I.
1926/ 75

K. N. Byra Reddy and Narayan Nettar for the appellant
in CA No. 1926/ 75.

V. M Tarkunde, 'S. K. Sinha, C. K Ratnaparkhi, S. K
Verma and M P. Jha for respondent | in Crimnal A 380/75.
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N M Qazi and M N Shroff, for the appellants in
Crimnal Appeal No. 380/ 75.

N. M Ghatate and S. Bal akri shnan for respondents 3 & 8
and 2, 4-7 in C. A No. 380/75.

S. M Jain for the appellant in C. A No. 3/76.

V. S. Krishnan and A V. M. _Krishnan for respondent No.
2 in Crimnal Appeal No. 3/76.

Niren De, Attorney Genl., V. P.. Ranan, Addl. Sol. Genl.
R N Sachthey, Grish Chandra, S.. P. Nayar and P. P. Rad
(in C. A No. 279/75 only) for the Attorney Ceneral in Crl.
As No. 279 & 355-356/75)

P. Ranthandra Reddy, Adv. Genl. and P. P. Rao for the
State of Andhra Pradesh in Crl. As. Nos. 279, 355-356/7S.

M. Bal bhadra Prasad Singh and M. U P. Singh for the
state of Bihar in Crl. As. Nos. 279, 355-356/75.

J. N Kaushal, Adv. Ceneral, P. P. Rao and G D. Cupta
far the State of Haryana in Crl. A No. 279/75.

Bakshi Sita Ram Adv. General, R N Sachthey and S. P.
Nayar for the state of Hi nmachal Pradesh in Crl. As., Nos.
279, 355-356/75.

O K. Tikhu, Advocate General and Vineet Kumar for the
state of Jammu and Kashmir in CA. Nos. 1845-1849

R N Byra Reddy, Advocate General and N. Nettar for
the State of Karnataka in Crl. A 279 and 1845/ 75.

M M  Abdul Khader, Advocate CGeneral and DD K M K
Nair for the State of Kerala in Crh As. 279, 35S-3S6/75.

R W Adi k Advocate CGeneral and D. R Dhanuka and M N.
Shroff for the state of Maharashtra in Cl. As. 279, 355-
356/ 75.

J. S. Wasu, Advocate General and O P. Rana for the
state of Punjab in Crl. As. 279, 355-356/75.

A. V. Rangamand M ss A Subhashini for the state of
Tami| Nadu in Crl. As. 279, 355-356/75.

S. N Kakar, Advocate Ceneral and J. M Nanavati (O P. Rana)
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for the state of Utar Predesh in Cl. A 279 and CA No.
1845- 1849/ 75.

J. M Thakore, Advocate Ceneral, J. M Nanavati, S. K
Dholakia and R C. Bhatia for the state of GQujarat in an
appeal s.

The foll owi ng Judgnents were delivered:

RAY, C. J. These appeals are by certificates in sone
cases and by leave in other cases. The state is the
appel l ant, The respondents were petitioners in the High
Courts.
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The respondents filed applications in different High
Courts for the issue of wit of habeas corpus. They
chall enged in sone cases the validity of the 38th and the
39th Constitution Anendnent Acts, the Proclamation of
Emergency by the President. under Article 352 of the
Constitution made ~on 25 June,~1975. They challenged the
legality and validity of the orders of their detention in
all the cases.

The State raised a prelimnary objection that the
Presidential order dated 27 June, 1975 nmade under Article
359 of the Constitution suspending the detenus right to
enforce any of the rights conferred by Articles 14, 21 and
22 of the Constitution -and the continuance of energency
during which by virtue of Article 358 all rights conferred
by Article 19 stand suspended are a bar at the threshold for
the resonants to invoke the jurisdiction of the H gh Court
under Article 226 of the Constitution and to ask for wits
of habeas corpus.

The Judgnment are of the H gh Courts of " Allahabad,
Bonbay (Nagpur Bench), Del hi, Karnataka,  Madhya  Pradesh,
Punj ab and Raj ast han.

The High Courts held that not wi t hst anding the
conti nuance of enmergency and the Presidenti al O der
suspendi ng the enforcement of fundamental rights conferred
by Articles 14,21 and 22 the Hi gh Courts can exam ne whet her
an order of detention is in accordance with the provisions
of  Mai ntenance of Internal Security Act (hereinafter
referred to as the Act), which constitute the conditions
precedent to the exercise of powers -thereunder excepting
those provisions of the Act which are nerely procedural or
whet her the order was necessary. The H gh courts al so held
that in spite of suspension of enforcenent of fundanenta
rights conferred by Articles 21 and 22 of the Constitution a
person’s right to freedomfromarrest or detention except in
accordance with |aw can be enforced only where such arrest
and detention except in accordance with | aw can be enforced
only where such arrest and detention are not in accordance
with those provi si ons of the statue which form the
conditions precedent to the exercise of power wunder the
status as distinguished fromnerely procedural provisions or
are mal afide or are not based on relevant nmaterials by which
the detaining authority could have been satisfied that the
order of detention was necessary.

The High Courts held that the, H gh Courts could not go
into the questions whether the Proclamati on of Energency was
justified or whether the continuance thereof was nal afi de.

The High Courts did not decide about the validity of
the 38th and the 39th Constitution Anendnent Acts. The 38th
Constitution Anendnent Act anmended Articles 123, 213,
239(b), 352, 356, 359 and 360. Broadly Stated the 38th
Constitution Anmendnent Act renders the satisfaction of the
President or the Governor in the relevant Articles final and
concl usive and to be beyond any question in any Court on any
ground. As for Article 359 clause (1A) has been inserted by
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the 38th Constitution Arendment Act. The 39th Constitution
Amendnent Act anended Articles 71, 329. 329(A) and added
Entries after Entry 86 in the Ninth Schedul e.
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No argunents were advanced on these Constitution
Amendnent Acts and nothing thereon falls for determnation
in these appeals.

It is appropriate o nmention here that on 3 Decenber,
1971 in exercise of powers conferred by clause (1) of
Article 352 of the Constitution t he Presi dent by
Procl amation declared that a grave emergency exists whereby
he security of India is threatened by external aggression

On 25 June, 1975 the President in exercise of powers
conferred by clause (1) of Article 352 of the Constitution
declared that a grave. energency exists whereby the security
of India is threatened by internal disturbances.

On 27 June, 1975 .in exercise of powers conferred by
clause (1) of Article 359 the, President declared that the
right of ~any person including a foreigner to nove any Court
for the ‘enforcenent of the rights conferred by Article 14,
Article 21 and Article 22 of ~the  Constitution and al
proceedi ngs pending in-any Court for the enforcenent of the
above-menti oned rights shall remain suspended for the period
during which the Proclamations of Enmergency nade under
clause (1) of Article 352 of the Constitution on 3 Decenber,

1971 and on 25  June, 1975 are both in force. The
Presidential order of 27 June, 1975 further stated that the
sane shall be in ‘addition to and not in derogation of any

order made before the date of the aforesaid order under
clause (1) of Article 359 of the Constitution

It should be noted here that on 8 January, 1976 there
was a notification that in exercise of powers conferred by
clause (1) article 359 of the Constitution the President
declares that the right of any perh son to nove any Court
for the enforcement of the rights conferred by Article 19 of
the Constitution and all proceedings pending in any Court
for the enforcements the above-nentioned rights shall remain
suspended for the period during which the Proclamation of
Emergency nmade under clause (1) of Article 352 of the
Constitution on 3 Decenber 1971 and on 25 June, 1975 are in
force.

The questions which fall for consideration are two .
First, whether in view of the Presidential orders date 27
June, 1975 and 8 January, 1976 under clause (1) of Article
359 of the Constitution any wit petition under Article 226
before a H gh Court for habeas corpus to enforce the right
to personal liberty of a person detained under the Act on
the ground that the order of detention or the continued
detention is for any reason not under or in conpliance with
the Act is nmamintainable. Second if such a petition is
mai ntai nable what is the scope or extent of judicia
scrutiny particularly in view of the Presidential | order
dated 27 June, 1975 nentioning, inter alia, Article 22 of
the Constitution and also in view of sub section (9) of
section 16A of the Act.

The Attorney General contended that the object and
purpose of energency provisions is that the Constitution
provi des special powers to the Executive because at such
times of emergency the considerations of state assune
i nportance. It has been recognised that tines of grave
nati onal energency demand grant of special power to the
Executive Enmergency provisions contained in Part XVl
including Articles 358,
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359(1) and 359(1A) are constitutional inperatives. The
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validity of | aw cannot be challenged on the ground of
infringing a fundanental right nentioned in the Presidentia
Order under Article 359(1). Simlarly, if the Executive

take any action depriving a person of a fundanental right
mentioned in the Presidential order any not conplying with
the law such Executive action can not be chall enged because
such challenge would amount in substance to and would
directly inpinge on the enforcenent of fundanmental rights
nmentioned in the Presidential order. The reason given by the
Attorney General behind e principleis that in tines of
emergency the Executive safeguards the life of nation

Chal l enge to Executive actions either on the ground that
these are arbitrary or ‘unlawful has been' negatived in
Engl and in Liversidge v. Anderson(l) and Greene v. Secretary
of State for Honme Affairs(’) and also by this Court in Sree
Mohan Chowdhury v. the Chief Commissioner, Union Territory
of Tripura(3) and Makhan Singh v, State of Punjab(4).

The contentions of the respondents are as follows: The
argunents on behalf of the state nean that during the
enmergency there 4is noright tolife or liberty. Article 358
is nore extensive as the fundamental right itself s
suspended. The Presidential order under Article 359(1) does
not suspend any fundanmental right.

Second, the object of Article 359(1) is to bar noving
the Supreme Court under Article 32 for the enforcenent of
certain specified rights without affecting in any manner the
enforcenent of comon |law and statutory rights to persona
liberty under Article 226 before the H gh Court.

Third, Article 359(1) removes the fetter in Part |11
but does not rempbve the fetters-arising fromthe principles
of limted power of the Executive under the systemof checks
and bal ances based on separation of powers.

Fourth, while the Presidential ~order operates only in
respect of fundamental rights nentionedin the Presidentia

order it would not affect the rights of personal liberty at
common | aw or under statute |aw or under natural |aw
Fifth, Article 359(1) is not to protect illegal orders

of the Executive. The Executive cannot flout the command of
Parliament relying on a Presidential older under Article
359(1). The suspension of fundamental right or “of its
enf orcenent cannot increase the power of the executive vis-
a-vis the individual

Sixth, there is no reason to equate the state with the
Executive. The suspension of the fundanental right or the
right to enforce it has only this consequence that it
enables the Legislature to make laws violative  of the
suspended fundamental rights and the Executive to inplenent
such laws. The suspension of the fundanmental right does not
unable the Executive to flout Ilegislative nandates and
j udi cial decisions.

(1) [1942] A C. 206. (2) [1942] A. C 284.

(3) [1964] 3 S. C R 442. (4) [196414 Sr C. R 797.
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Seventh, the Executive can act to the prejudice  of
citizens only to the extent permtted by valid |aws. The
Procl amati on of Emergency does not wi den the Executive power
of the state under Article 162 so as to enpower the State to
take any Executive action which it is not otherw se
conpetent to take.

Eighth, the right to arrest is conferred by the Act on
the State and their officers only if the conditions laid
down under section 3 of the Act are fulfilled. Therefore, if
the conditions |aid down under section 3 of the Act are not
conplied with by the detaining authority then the order of
detention would be ultra vires the said Act.
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Ni nth, Habeas <corpus is a remedy not only for the
enforcenent of he right to personal l|iberty,, whether under

natural law or a statute but is also a renedy for the
enforcenent of the principle of ultra vires viz., when the
detaining authority has failed to conply with the conditions
[aid down in section 3 of the Act. In such a case the High
Court has jurisdiction to issue a wit af haheas corpus for
the enforcenent of the principle of ultra vire.;

In England it was the practice in tinmes of danger to
the state to pass what were popularly known as Habeas
Cor pus Suspension Acts. Suspension did not legalise illega
arrest; it nerely suspended a particular remedy in respect
of particular offences. Accordingly it was the practice in
Engl and at the close of the period of suspension to pass an
Indemrmity Act in order to protect official concerned from
t he consequences of any incidental illegal acts which they
m ght have comm tted under cover of the suspension of the
prerogative wit-.

In England the Defence of the Realm Acts 1914-18
enpowered the Executive to nmake regulations by order in
Council for securing the public safety or for the defence of
the realm In The King v. Hallday Ex parte Zadiqg(l) the
House of Lords held ‘that ~a regulation was valid which
authorised the Secretary of state to detain a British
subj ect on the grounds of his hostile origin or association
It was contended on behalf of Zadiqg that there was no
provision for inprisonnent without trial. The substantia
contention was that general words in a statute could not
take away the vested right of a subject or alter the
fundanental law of the Constitution because it would be
repugnant to the Constitutional tradition of -the country.
The majority of the court swept aside these argunents and
held that on the construction of the Act. the Executive had
unrestricted powers.

During the Second Wrld War the Energency Powers
(Defence) Act, 1939 in England enpowered the naking of
regul ations for the detention of persons by the Secretary of
state in the interests of the public safety or the defence
of the realm and for authority to enter and search any
premn ses.

Al t hough access to the courts was not barred during the
Second World War in England the scope for judicial review of
executive action

(1) [1917] A C 260.
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was linmited. The courts could not consider whether a
particul ar regulation is necessary or expedient for the
purpose of the Act which authorised it. The question of
necessity or expediency was one for the Governnent to

deci de. The court could, however, hold an act to be illega
as being not authorised by the regulation relied  upon to
Justify it.

It was open to the subject in England to challenge
detention by application for a wit of habeas corpus, but
such application had little chance of success in view of the
deci sion of the House of Lords in Liversidge s case (supra).
The House of Lords took the viewthat the power to detain
could not be controlled by the courts, if only because
consi derations of security forbade proof of the evidence
upon which detention was ordered. It was sufficient for the
Hone Secretary to have a belief which in his mnd was
reasonable. The courts would not enquire into the grounds
for his belief, although apparently they nmight examn ne
positive evidence of nmala fides or nistaken identity. In
Greece’s case (supra) the House of Lords held that a mi stake
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on the part of the advisory conmittee in failing, as was
required by the regulation, to give the appellant correct
reasons for his detention did not invalid the detention
order. It is noticeable how the sanme House expressed this
vi ew wi t hout any di ssent.

Dicey states that this increase in the power of the
Executive is no trifle, but it falls far short of the
process known in sone foreign countries as ‘’'suspending the
constitutional guarantees" or in France as the proclanation
or a State of siege’ ‘. Under the Act of 1881 the |Irish
executive obtained the absolute power of arbitrary and
preventive arrest, and could w thout breach of [aw detain in
prison any person arrested on suspicion for the whole period
for which the Act <continued in force. Under the Prevention
of Crime (lreland) Act, 1882 the Irish Executive was arnmed
with extraordinary powers-in_ the case of certain crimes to
abolish right to trial by jury.

The Act of Indemity in England is a retrospective
statute which  frees persons who had broken the law from
responsibility for its breach, and thus nmake acts |awfu

whi ch when they were conmtted were unlawful. A Habeas
Cor pus Suspensi on Act does not free any person fromcivil or
crimnal liability for a violation of the law The

suspensi on, indeed, ‘of the Habeas Corpus Act may prevent the
person arrested fromtaking at the nmonment any proceeding
against the Secretary of State. Wile the suspension |asts,
he will not be able to get hinself discharged from prison
If the prisoner has been guilty of no |egal offence then on
the expiration of the Suspension Act the Secretary of State
and his subordinates arc liable to actions or indictments
for their illegal conduct.

Dicey stated that the wunavowed object of ‘a Habeas
Cor pus Suspension Act is to unable the Government to do acts
whi ch, though politically expedient may not he strictly
| egal . The Parlianment which suspends one of the guarantees
for individual freedommust hold that a crisis has arisen
when the rights of individuals nmust be postponed to
consideration or State. A Suspension Act would in facts fai
of it.
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mai n object, wunless the officials felt. assured that, as
long as they bonafide, and uninfluenced by malice or by
corrupt notives, carried out the policy of which the Act was
visible sign, they would be protected from penalties for
conduct which, though it night be technically a breach of
law, was nothing nore than the free exertion for the public
good of that discretionary power which the suspension of
Habeas Corpus Act was intended to confer Upon the executive.

The position in Anmerica is described in Cooley on the
General Principles of Constitutional Law in the U S A
Fourth Edition. In Anerica he right to the wit of Habeas
Corpus is not expressly declared in the Constitution, but it
is recognised in the provision Article 1 in section 9 clause
(2) that the privilege of wit of habeas corpus shall not be
suspended, unless when in cases of rebellion or invasion-the
public safety nmay require it. In America the power in
suspend the privilege is a legislative power and the
President cannot exercise it except as authorised by |aw.
The suspension does not legalise what is doing while it
continues. It nerely suspends or the time this particular
remedy. All other renedies for illegal arrests remain, and
nmay be pursued against the parties making or continuing
t hem

Liberty is confined and controlled by Ilaw, whether
conmon |aw or statute. It is in the words of Burke a
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regulated freedom It is not an abstract or absolute
freedom The safeguard of liberty is in the good sense of
the people and in the system of representative and
responsi bl e governnent whi ch has been evol ved. | f

extraordi nary powers are given, they are given because the
enmergency is extraordinary, and are limted to the period of
the energency.

Unsuitability of a court of law for determining matters
of discretionary policy was referred to by Lord Parker in
the Zamora(l) case and Lord Finlay in the Zadiq case
(supra). In the Liversidge's case (supra) it was held that
the. court is not nerely an inappropriate tribunal, but one

the jurisdiction of which is unworkable and even illusory in
these cases. A court of law could not have before it the
information on which the Secretary acts still less the

background of statement and national policy what is and what
nmust determine the-acti on which he takes upon it.

The Liversi dge case (supra) referred to t hese
observations in the Zadiq case (supra) "However precious the
personal ‘liberty of the subject nay be, there is sonething
for which it may well be, to some  extent, sacrificed by
| egal enactnent, nanely, national success in the war or

escape from national plunder or enslavenent". Liberty is
itself the gift of ~ thelaw and may by the |aw be forfeited
or abridged.

There is no record of any life of an individual being
taken away either in our country during emergency or in
Engl and or America during emergency in their countries. It
can never be reasonably assuned that such a think wll
happen. Sonme instances from different countries were
referred to by sone counsel for the respondents as to what
happened there when people were murdered in gas chanbers or

(1) [1916] 2 A C. 107.
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peopl e were ot herwi se nmurdered. Such instances are intend to
produce a kind of terror and horror and are hortative in
character. People who have faith(in thenselves and /in their
country will not paint pictures of diabolic distortion and
nendaci ous malignment of the governance of the country.
Quite often argunents are heard that extreme exanples the
given to test the power. If there is power, extrene exanples
will neither add to the power nor rob the same. Extrene
exanpl es tend only to obfuscate reason and reality.

The reffect of the Suspension of Habeas Corpus Acts and
of Indemity Acts in England has been to. give every nman
security and confidence in periods of public danger or
apprehensi on. Rarely, however, has this been suffered
wi t hout jeal ousy, hesitation and renonstrance. Wenever the
perils of the State have been held sufficient  to warrant
this sacrifice of personal liberty, no M ni-ster or
Magi strate has been suffered to tanper with the llaw at his
di scretion. Where the Governnent believes the State be
threatened by traitorous conspiracies during times of grave
emergencies the rights of individuals of ordinary tines
becone subordinate to considerations of the State.

The pre-em nent questions are four. First, is the
Presidential order wunder Article 359 a bar at the threshold
Second, is Article 21 the sole repository of right to the
and personal Iliberty. Third is the Presidential order
subject to the rubric of Rule of Law ? Fourth is section
16A(9) of the Act a rule of evidence ?

The first question turns on the depth and content of
the Presidential order. The wvital distinction between
Article 358 and Article 359 is that Article 358 suspends the
rights only under Article 19 to the extent that the
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Legi sl ature can make | aws contravening Article 19 during the
operation of a Proclamation of Enmergency and the Executive
can take action which the Executive 1is conpetent to take
under such laws. Article 358 does not suspend any
fundanmental right. Wile a Proclamation of Emergency is in
operation the Presidential order wunder Article 359(1) can
suspend the enforcement of any or all fundanental rights.
Article 359(1) al so suspends any pendi ng proceedi ngs for the
enforcenent of such fundanental right or rights. The purpose
and object of Article 359(1) is that the enforcenent of any
fundanmental right nentioned in the Presidential order is
barred or it remains suspended during the emergency. Another
i nportant distinction between the two Articles is that
Article 355 provides for indemity where as Article 359(1)
does not Article 359(1A) is on the sane lines as Article 358
but Article 359(1A) now includes all fundamental rights
which may be nentioned in a Presidential order and is
therefore much wider than Article 358 which includes Article
19 only.

A person can enforce a fundanmental right both in the
case of law being made in violation of that right and al so
if the Executive acts -in non-conpliance with valid |aws or
acts without the authority of law. It cannot be said that
the scope of Article 359(1) is only to restrict the
application of the Article to the Legislative field and not
to the Acts of the Executive. The reason is that and
enforcenent of the fundanental rights nentioned in the
Presidential order is barred
224
and any challenge either tolaw or to any act of the
Executive on the ground that it is not in conpliance with
the valid law or wthout authority of law wll anount to

enforcenent of fundanmental rights and will, therefore, be
within the nischief of the Presidential order. The effect of
the Presidenti al order suspendi ng the enforcement of

fundanmental r right ambunts to bar the |ocus standi of any
person to nove the court on the ground of violation of a
fundanental right.

The Constitution is the nandate. the Constitution is
the rule of law. No one can arise above the rule of lawin
the Constitution. The decisions of this Court in Mhan
Chowdhury’s (supra) case, Makhan Singh’s (supra) case and
Dr. Ram Manohar Lohia v. State of Bihar & Os (1) are that
any court nmeans all courts including this Court ~and high
Courts and the right to initiate | egal proceedings. A person
can enforce fundanmental rights in this Court under Article
32 as well as in the High Courts under Article 226. It is
idle to suggest that the object of Article 359(1) is that
the right to nmove this Court only is barred and not the
right to nove any Hi gh Court. Article 226 does not provide
a guaranteed fundanental right like Article “32. This
guaranteed right under Article 32 itself may be suspended by
a Presidential order under Article 359(1). In such a case it
could not be said that the object of the makers of the
Constitution is that a person could not nove this Court for
the enforcenent of fundanental rights nentioned in the
Presidential order but could do so wunder article 226. the
bar created by. Article 359(1) applies to petitions for the
enf orcenent  of fundanmental rights nment i oned in t he
Presidential order whether by way of an application under
Article 32 or by way of any application under Article 226.
[ See Makhan Singh's case (supra) and Ram Manohar Lohia's
case (supra)].

It is incorrect to say that the jurisdiction and powers
of this Court under Article 32 and of the Hi gh Courts under
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Article 226 are virtually abolished by the Presidentia
order without any anmendnent of the Constitution. No
amendment of the Constitution is necessary because no
jurisdiction and power either of this Court or of the High
Court is taken away. Wen a Presidential order takes away
the locus standi of the detenus to nove any court for the
enforcenent of fundanmental rights for the time being the
jurisdiction and powers of this Court and of the Hi gh Courts
remain unaltered Article 359(1) is not directed against any
court. It is directed against an individual and deprives him
of his locus standi.

The courts cannot either increase or curtail the
freedomof individuals contrary to the provisions of the
Constitution. The courts interpret the Constitution and the
laws in accordance with law and judicial conscience and not
emotion. It is wong to say that the Executive has asked or
directed any one not to conply wth the conditions of the
Act. The question is not whether the Executive should comply
or shoul d not conply with the Act but whether a detenu has a
| ocus standi’ to nmove any court for a wit in the nature of
habeas corpus ~of the ground of non-conpliance with the
provi sions of the Act.

(1) [1966] 1 S. C R 7009.
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In period of public danger or apprehension the
protective |aw whi ch gives every nman security and
confidence in tines of tranquility has to give way to
interests of the State. The opinion in England has been
that when danger is immnent, the liberty of the subject is
sub ordinated to the paranount interests of the State. Ring
| eaders are seized and outrages anticipated. Plots are
di sconcerted, and the dark haunts of conspiracy filled with
distrust and terror (See May-Constitutional History of
Engl and, Vol. |, pp. 130-135).

VWiile the courts of laware in normal times peculiarly
conpetent to weigh the conpeting clains of individuals and
government they are in equi pped to determ ne whether a given
configuration of events threatens the Iife of the 'comunity
and thus constitutes an emergency. Neither are they
equi pped, once an energency has been recogni sed particularly
a war emergency or enmergency on account of security of the
country being threatened by internal aggression to neasure
the degree to which the preservation of the I|ife of the
conmunity may require governnental control of the activities
of the individual. Jurists do not have the vital sources of
informati on and advice which are available to the executive
and the |l egislature; nor have they the burden of formulating
and adm nistering the conti nui ng pr ogr anmmre of the
government, and the political responsibility of the people,
whi ch, though intangibles, are of «crucial inportance in
establishing the content within which such decisions nust be
made.

Article 359(1) nmkes no distinction between the threat
to the security of India by war or external aggression on
one hand and threat to the security of India by interna
di sturbance on the other. |In fact, both situations are
covered by the expression "grave energency" in Article
352(1). Apart fromArticle 359(1) all provisions of the
Constitution laying down the consequences of a Proclamation
of Energency wunder Article 352(1) would apply to both
situations. The consequences of a Proclamati on of Energency
under Article 352(1) of our Constitution are nmuch wi der than
in England or Anerica.

Article 353 provides that the executive power of the
Uni on shall extend to giving of directions to any State as
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to manner in which the executive power thereof is to be
exerci sed. The exercise of such executive power by the Union
totally displaces the provisions of Article 162. Non-
conpliance with directions of the Union Executive under
Article 353 by any State Executive may attract the
provisions of Article 356 and the President’s Rule may be
i nposed on that State. In such an event, Parlianent may,
under Article 357(1) confer on the President the power of
the Legislature of that State to make laws or to del egate
such legislative power to any other authority. In such a
situation, the f eder al structure and representative
CGovernment on which the Constitution is based may be
conpletely changed in the State or States concerned. Article
250 provides that during the operation of Proclanation of
Enmergency Parliament nmay nake laws with respect to any of
the matters enunerated in the State list. The Federa
Structure and representative governnent may suffer its ful
pl ace in that situation.
17- 833 SCl'/ 76.
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on the expiry of the operation of the Presidentia
order under Article 359(1), the infringenent of the
fundanental rights nentioned in the order, either by the
| egi sl ative enactment or by an executive action, may be
challenged in a court of law and if after such expiration
Parlianment passes an Act of Indemity, the validity and the
effect of such legislation nay have to be scrutinised. [See
Makhan Singh’'s case (supra) at 813]-.

The provisions in our Constitution relating to
emergence, are of wide amplitude. The Executive is armed
with special powers —because i ndividual interests are

subordinated to State security. If lawis invalid vis-a-vis
fundanental rights there cannot be any chall enge during the
operation of Articles 358 and 359 on the ground that |aw
viol ates fundanmental rights. It is contradictory to say that
there can yet be challenge to orders under that |aw as being
not in accordance with law. Article 19 is a prohibition
agai nst | aw. Article 19 has nothing to do with the
Executive. Law under Article 21 can be punitive or
preventive. In Article 22 reference is made to grounds and
representation in cases of preventive detention. I'f
enforcenent of Article 22 is suspended oneis left wth
Article 21.

The Act in the present case is |aw. The Executive
orders are under that law. Any allegation that orders are

not under that law will not rob the orders of the protective
unmbrella of Article 359. The challenge by a detenu that |aw
is broken will be enforcement of Article 21 because |aw
contenpl ated under Article 21 is substantive as well as

procedural |law. A | aw can be broken either of substantive or
procedural parts. Neither enforcenment of nor relief to
personal liberty is based on Article 19. No executive action
is valid unl ess backed by law. In the present cases there is
| aw authorising detention. In the present cases, the wits
guestioned the validity of detention. The Legi sl ature under
Article 358 is authorised to act in breach of Article 19.
The executive can act only in terms of that law If this is
pre energency law it has to satisfy Part 111 of our
Constitution. If it is energency lawit can violate Article
19 because it is protected by Article 358.

Under Article 359 the Presidential orders have been of
two types. on 3 Novenmber, 1962 in exercise of powers
conferred by clause (1) of Article 359 of the Constitution
the President declared that "the right of any person to nove
any court for the enforcenment of the rights conferred by
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Article 21 and Article 22 shall renain suspended for the
period during which the Proclamation of Energency issued
under clause (1) of Article 352 on 26 Cctober, 1962 is in
force, if such a person has been deprived of any right under
the Defence of India ordinance 1962 or of any rule or order
made thereunder”. the 1975 Presidential order under Article
359(1) does not have the words "if such a person has been
deprived of any such right wunder the Defence of India
ordi nance 1962 or any rule or order nmade thereunder". In
other words, the 1962 Presidential order is linmted to the
condition of deprivation of rights under the Defence of
I ndi a ordi nance or any rule or order nade thereunder whereas
in the 1975 Presidential order no statute is nmentioned. The
illegality of orders was chall enged in

227

Makhan Singh’'s case (supra) in spite of the Presidentia
order under the 1962 Proclamation on the ground that the
i npeached orders are not in terns of the statute or they are
made i n abuse of |aw.

The 'decisions of this Court in Mhan Chowdhury's and
Makhan Singh’s cases (supra) are that during the operation
of a Proclanmation of emergency no one has any | ocus stand
to nove any court for the enforcement of any fundamenta
rights nmentioned in the Presidential O'der. The rati o nust
necessarily apply /to Executive acts because Executive acts
are challenged on the grounds of being contrary to |aw and
wi t hout the authority of law. The submission of the
respondents that a person in detention can cone to a court
of law in spite of the Presidential order under Article
359(1) and contend that a habeas corpus shoul'd beissued for
his rel ease or that the Executive should answer the detenu’'s
chal | enge that the Act conplained of is wthout authority of
law or the challenge of the detenu that the provisions of
the Legislative Act under which the detention has been nade

have not been conplied with are all rooted in the
enforcenent of fundamental rights to |iberty under Articles
21 and 22. If courts will in spite of the Presidential order

entertain such applications and allow the detenus to enforce
to start or continue proceedings. or enforce fundanmenta
rights. Article 359(1) wll be nullifiedand rendered
noti ce.

This Court in Makhan Singh's case (supra) said that if
there was challenge to the validity of the detention order
based on any right other than those nentioned in the
Presidential order that detenu's right to nove any court
could not be suspended by the Presidential order because the
right was outside Article 359(1). This was explained by
stating that if the detention was challenged on the ground
that it contravened the nandatory provisions of the rel evant
Act or that it was nal afi de and was proved to be so, the bar
of the Presidential order could have no application

This observation in Makhan Singh’'s case (supra) is to
be understood in the context of the question that arose for
decision there. Decision on a point not necessary for the
purpose of or which does not fall to be deternmined in that
deci sion becones an obiter dictum [See Maharajadhiraja
Madhav Rao Jiwaji Rao Scindia Bahadur & Ors. v. Union of
India(l). In Mkhan Singh’s case (supra) the detention
orders which were the subject matter of the judgnment were
orders nade by the Executive under the Defence of India
ordinance or Act and rul es and orders nade thereunder which
was the express condition for detention in respect of which
the Presidential order of 1962 under Article 359(1) applied.

The Presidential order in the present case is on the
face of it an wunconditional order and as such there is the
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vital and telling difference between the effect of the
Presidential order of 1962 and the present Presidentia
order. It is obvious that the Government fully conscious of
the Presidential order of 1962 and its effect as deterni ned
by the decisions of this Court in Mkhan Singh's case
(supra) and subsequent

(1) [1971] S. C R 9 at pp. 97-98, 193-194.
228
cases deliberately nade the present Presidential order an
uncondi ti onal order under Article 359(1).

Ref erence may be mrde to State of Mharashtra v.
Prabhakar Pandurang Sangzgiri and Anr.(1) which clearly
pointed out that the Presidential order of 1962 was a
conditional one and therefore if a person was deprived of
his personal liberty not under the Act or rules and orders
made t hereunder but in contravention thereof, his right to
nove the courts in that regard would not be suspended The
deci sion of this Court in Pandurang’ s case (supra) is by the
Constitution Bench ~of five |earned Judges, three of whom
were on. ‘the Constitution Bench of seven |earned Judges
deci di ng Makhan Singh’s case (supra). In Pandurang s case
(supra) the ratio was that if a personal was deprived of his
personal liberty not under the Act or rules and orders made
thereunder but in contravention thereof, his right to nmove
the courts in that regard was not suspended

It, therefore, fol |l ows from _the deci si ons in
Pandurang’ s case and Makhan Singh' s case (supra) that the
ratio in both the cases was that the 1962 Presidential order
being a conditional one the enforcement of ~rights under
Articles 21 and 22 was suspended only to the extent of the
conditions laid down in_the Presidential order and the
suspensi on coul d not operate in areas out si de t he
conditions. There is no aspect whatever. O any condition in
the present Presidential order. Therefore, the decisions in
Makhan Singh’s case (supra) —and subsequent cases follow ng
it have no application to the present cases where the
suspension is not hedged wi th any condition of enforcenent
of any right under Articles 21 and 22. The conclusion for
the forging reasons is that the Presidential order is a bar
at the threshol d.

The heart of the matter is whether Article 21 is the
sole repository of the right to personal liberty. 1f the
answer to that question be in the affirmative the
Presidential order will be a bar.

The contentions of the Attorney Ceneral are two-fold.
First, the legal enforceable right to personal |iberty for
violation thereof by the Executive is a fundanental right
conferred by the Constitution and is enbodied in Article 21.
Second, apart fromArticle 21 the right to personal liberty
against the Executive is neither a comon law right nor a
statutory right nor a natural right. He relies “on three
deci sions. The earliest is Grindra Nath Banerjee V.
Birendra Nath Pal (2). The others are King Enperor v. Sibnath
Banerjee(3) and Makhan Singh’s case (supra). |In the first
two decisions it has been held that the right to habeas
corpus is only under section 491 of the Code of Crinina
Procedure. In Mkhan Singh's case (supra) it has been said
that this right under section 491 becanme enbodied in Article
21. The statutory right wunder section 491 of the Code of
Crimnal Procedure has been deleted from the new Code of

Crimnal Procedure which came into effect on 1 April, 1974.
(1) [1966] 1 S. C R 702.
(2) 1. L,. R 54 cal 727.

(3) 72 1. A 241
229
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The argurments on behal f of the respondents are that the

right to life and personal liberty is not only in Article

21 but al so under conmon | aw and statutes for these reasons.
The right to personal liberty is contained in Articles

19, 20 and 22, and, therefore, Article 21 is not the sole

repository to personal liberty. The respondents rely on the

decision is Rustom Cavasjee Cooper v. Union of India(l)
where it was said that the ruling in A K GCopalan v. the
State of Madras(2) that Articles 19 and 22 are nutually
exclusive no |longer holds the field. The respondents also
rely on the decisions if Shonbhu Nath Sankar v. The state of
West Bengal & Ors. (1), Haradhan Saha & Anr. v. The State of
West Bengal & O's.(4) and Khudiram Das v. The State of West
Bengal & Os.(5) in support the proposition that these
decisions followed theruling in the Bank Nationalisation
case (supra). The respondents contend that the Presidentia
order bars enforcement of rights under Articles 14, 19, 21
and 22 ~but it is open to the respondents to enforce
violation of ~right under Article 20. The other reasons
advanced by t he respondents are dealt with hereinafter.

The majority viewin  H s Holiness Kesavananda Bharati
Sri padagal avaru v. State of ~Kerala(6) is that there are no
natural rights. fundanmental rights in our Constitution are
interpreted to liewhat is conmnly said to be natura
rights. The only right the life and liberty is enshrined in
Article 21.

In A K GGopalan’s case (supra) it has been said that
toread law as neaning natural law is to lay down vague
standards. Law nmeans law enacted by the State. Law nust have
sone firmess. Law means positive State made law. "Article 21
has been interpreted in_ A K  Gopalan’ s case (supra) to
i ncl ude substantive as well as procedural |law in the phrase
"procedure established by |aw'. The reason-is obvious. A law
providing for procedure depriving  a person of liberty nust
be a law nade by statute. P. D. Shamdasani v. Central Bank
of India Ltd.(7) held that Article 21 is prohibition against
unaut hori sed executive action. (In Shrimati Vidya Verma
through next friend R V. S. Mani v. Dr. Shiva Narain
Verma(8) law in Article 21 has been held in nean State nmade
I aw.

In Makhan Singh's case (supra) it was decided that
during the subsistence of the Presidential order suspending
the enforcenent of fundanental rights neither a petition
under Article 32 nor a petition under Article 226 could be
noved i nvoki ng habeas corpus. An application invoking habeas
corpus under section 491 of the Code of Criminal Procedure
cannot simlarly be noved in the H gh Court.

Part 11l of our Constitution confers fundanental rights
in positive as well as in negative |anguage. Articles 15(1),
16(1), 19, 22(2).

(1) [1970] 3 S.C. R 530.

(2) [1950] 3 S. C. R 88.
(3) [1974] 1 S. C R 1.

(4) [1975] 1 S. C. R 778.
(S) [1975] 2 S. C. R 832.

(6) [1973] Supp. S. C R 1.

(7) [1952] S. C R 391

(8) [1955] 2 S. C R 983.
230
22(5), 25(1), 26, 29(1), 30 and 32(1) can be described to be
Articles in positive |anguage. Articles 14, 15(2), 16(2),
20, 21, 22(1), 22(4), 27, 28(1), 29(2), 31(1) and (2) are in
negative |language. It is apparent that nost categories of
fundanental rights are in positive as well as in negative
| anguage. A fundanental right couched in negative |anguage
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accentuates by reason thereof the inportance of that right.
The negative |anguage is worded to enphasise the imunity
fromState action as a fundanental right. [See The State of
Bi har v. Maharajadhiraja Sir Kameshwar Singh of Darbhanga
and ors (1) ] These fundamental rights conferred by our
Constitution have taken different fornms. Some of these
fundanental rights are said to have the texture of Basic
Human Rights (See A. K. GCopal an’s case (supra) at pp. 96-97,
248, 249, 293 and Bank Nationalisation case (supra) at pp

568-71, 576-78).

Article 31(1) and (2) subordinate the exercise of the
power of the State to the concept of the Rule of Law
enshrined in the Constitution. (See Bank Nationalisation
case (supra) at p. 568). Simlarly Article 21 is our Rule of
Law regarding life and liberty. No other rule of |aw can
have separate existence as a distinct right. The negative
| anguage of fundanental right- incorporated in Part 111
imposes limtations on the power of the State and decl ares
the corresponding guarantee of the individual to that
fundanental -~ right. The limtation and guarantee are
conpl ementary. - The limtation of State action enbodied in a
fundanental right couched in negative formis the nmeasure of
the protection of the-individual

Personal liberty in Article 21 includes all varieties
of rights which go/'to make personal |iberty other than those
in Article 19(1)(d). (see Kharak Singh v. State of UP. &
Os.(2). The Bank Nationalisation case (supra) nerely brings
in the concept of reasonable restriction in the law. In the
present appeals, the Act is not challenged nor can it be
chal | enged by reason of Article 358 and Article 359(1A) and
the Presidential order mentioning Article 19 as well.

If any right existed before the —comencenent of the
Constitution and the same right with its sane content is

conferred by Part Il as a fundanental right the source of
that right is in Part 1ll and not in any pre-existing right.
Such pre-Constitution right has been el evated by Part 111 as
a fundanental right. The pre-existing right ‘and the

fundanental right have to be grouped together 'as a
fundanental right conferred by ~the Constitution. See
Dhi rubha Devi si ngh Gohil v. The State of Bombay(3).

If there is a pre-Constitution right which is expressly
enbodi ed as a fundanental right under our Constitution, the
conmmon law right has no separate existence under our
Constitution. (See B. Shanknra Rao Badami & Ors. v. State of
Mysore & Anr.(4). If there be any right other than and nore
extensi ve than the fundamental right in Part 11, such right
may continue to exist under Article 372.

(1) [1952] S. C R 889 at 988-89.

(2) [1964] 1 S. C R 332

(3) [1955] 1 S.C R 691 at 693-97.

(4) [19691 3 S. C R 1 at 11-13
231

Bef ore the comencenent of the Constitution the right
to personal liberty was contained in Statute |law, e.g. the
I ndi an Penal Code, the Criminal Procedure Code as also in
the common Ilaw of Torts. In the event of any wongful
infringenment of the right to personal |liberty the person
affected could nove a conpetent court by way of a suit for
fal se i nmprisonment and cl ai m damages.

Suits for false inprisonnent are one of the categories
of law of Torts. The comon |aw of Torts prevailed in our
country before the Constitution on the basis of justice,
equity and good conscience. (See Waghel a Rajsanji v. Shiekh
Masludin & Os.(1) Satish Chandra Chakravarti v. Ram Doya
Deo and Baboo s/o Thakur Dhobi v. M. Subanshi w o Manga




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 65 of 286

Dhobi (3). This principle of justice, equity and good
consci ence which applied in India before the Constitution is
generally known as the English Cormbn Law. Apart fromthe
law of Torts, there was no civil renedy for unlawfu
infringenment of the right to personal Iiberty in India
bef ore the Constitution.

After the anendnent of section 491 of the Code of
Crimnal Procedure in 1923, the right to obtain a direction
in the nature of a habeas corpus becanme a statutory right to
arenedy in India. After 1923 it was not open to any party
to ask for a wit of habeas corpus as a matter of common
| aw. (See Makhan Singh’s case (supra) at pp 818-19; District
Magi strate, Trivandrumv. K C. Manmen Mappillai(4), Matthen
v. District Magi strate,  Trivandrum5), Grindra Nat h
Banerjee's case (supra) and Sibnath Banerjee's case (supra).
The provisions of section 491 of the Crininal Procedure Code
have been repealed recently as being superfluous in view of
Article 226. (See 41st Report of Law Conm ssion of India
(Vol . 1) p. 307).

The ‘present appeals arise frompetitions filed in H gh
Courts for  wits in the nature of habeas corpus. The
statutory right to renedy in the nature of habeas corpus
under section 491 of ~ the Crimnal Procedure Code cannot be
exerci sed now in view of the repeal of that section. Even if
the section existed today it could not be exercised as a
separate right distinct from the fundanmental right, the
enforcenent of which is suspended by the Presidential order
as was held by this Court in Makhan Singh case (supra) at
pp. 818-825. There was no statutory right to enforce the
right to personal liberty other than that in section 491 of
the Crimnal Procedure Code before the commencenent of the
Constitution which could be carried over after its
comencenent under Article 372. Law neans enacted |law or
statute law. (See A. K GCopalan’s case (supra) at pp. 112
199, 276, 277, 288, 307, 308, 309, 321, 322). It follows
that law in Article 21 will include all post-constitutiona
statute law including the Act in the present case and by
virtue of Article 372 all pre-constitutional statute |aw
including the Indian Penal Code and the Criminal Procedure
Code.

The expression "procedure established by | aw' includes
substantive as well as procedural |aw. (See A K. GCopalan’s
case (supra) at p. 111 and S. Krishnan & ors. v. The State
of Madras(6). It neans

(1) 14 1. A 59 at 96.

(2) I.L.R 48 Cal. 388 at 407-10, 425. 426.

(3) A I.R 1942 Nag. 99.

(4) I.L.R [1939] Muad. 708.

(5) L.R 66 |.A 222

(6) [1951] S. C R 621 at p. 639.
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some step or nethod or manner of procedure |eading upto
deprivation of personal liberty. A law depriving a person of
personal liberty nust be a substantive and procedural |aw
aut horising such deprivation. It cannot be a bare |law
aut horising deprivation of personal |iberty. The nakers of

the Constitution had the Crimnal Procedure Code in mnd

The repealed Criminal Procedure Code as well as the present
Crimnal Procedure Code has substantive as wel |l as
procedural provisions. The 13 substantive as well 35 the
procedural parts in a |aw depriving a person of persona

liberty nmust be strictly followed. There is no distinction
between the expression "save by authority of law' in
Article.- 31(1) and the expression "except by authority of
law' in Article 265. Laws under Article 31(1) nust |ay down
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a procedure containing reasonable restrictions. Law under
Article 265 also lays down a procedure. Therefore, there is
no di fference between the expression "except according to
procedure established by law' in Article 21 and the
expression "save by authority of law' in Article 31(1) or
the expression "except by authority of law' in Article 265.
When Article 21 was enacted it would be a blunder to suggest
that the founding fathers only enshrined the right to
personal liberty according to procedure and not frane the
constitutional nandate that personal Iliberty could not be
taken except according to | aw.

The Attorney General rightly submitted at the outset
that Article 21 confers a fundanental right against the
Executive and law in that Article nmeans State |law or statute
law. In the present appeals, the respondents allege that
section 3 of the Act has  not been conplied with. In the
present appeals the Act~ is not challenged nor can it be
chal l enged on the ground of infringenent of Article 19 by
reason of / Articles 358, 359(1) and the Presidential order
It has been pointed out earlier that non-conpliance with the
provi sions of ~the Act cannot be challenged as |ong as the
Presidential order is in force.

Article 20 states that no person shall be prosecuted
and published for the sane offence nobre than once. The
present appeals do not touch any aspect of Article 20. The
reason why reference is made at this stage to Article 20 is
to show that Article 20 is a constitutional mandate to the
Judiciary and Article 21 is a constitutional nandate to the
Executi ve.

The respondents contend that "State" inArticle 12 will
al so include the Judiciary and Article 20 is enforceable

against the Judiciary in respect of illegal orders. The
answer is that Article 20 is a prohibition against the
Judiciary in the cases contenplated there. |If a personis

detai ned after the Judiciary acts contrary to the provision,
in Article 20 such detention cannot be enforced against the
Judicially. In the event of the Judiciary acting contrary to
the provisions in Article 20 such, detention can be
chal | enged by noving the court against the Executive for
wrongful detention or conviction or punishment as the case
may be. The expression "No person shall be prosecuted for
the sanme offence nore than once"” in Article 20 would apply
only to the Executive

The decision in Makhan Singh's case (supra) is that
fundanental rights cannot be enforced against the Judiciary
in case of illega
233
orders. The decision in Ram Narayan Singh v. The State of
Del hi & Ors. (1) is no authority for the proposition that
fundanental rights can be enforced against the Judiciary.
This Court held that the detention of Ram Narayan was
illegal because Ram Narayan was being detained without any
order of remand by the Magistrate. In Ram Narayan's case
(supra) there was no aspect of the bar. under Article 359.
It is not correct to say that the suspension of fundanenta
rights or of their enforcenent can increase the power of
the Executive. The effect of suspension or enforcenent of

f undanent al rights is that an individual cannot nove any
court for the enforcenent of his fundamental right to
personal liberty for the time being;

Reference to Articles 256, 265 and 361 has nake by the
respondents to show that Article 21 is not the repository of
rights to life and liberty. These references arc irrel evant.
Article 256 do. not confer any right on any person. It deals
with relations between the Union and the State. Article 265
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has nothing to do with right to personal liberty. Article
361 (3) refers to the issue of a process from any court
which is a judicial act and not any Executive action. |In any
event, these Articles have not relevance in the present
appeal s.

Ref erence was nmade by the respondents to an accused
filing appeal relating to crimnal proceedings to show that
Article-21 is not the sole respository of right tolife and
liberty. In a crimnal proceeding the accused defends
hi nsel f agai nst the accusation of an offence against him He
does not nmove any court for the enforcement of his
fundanmental right of personal liberty. 1In an appellant
agai nst the order of conviction the accused chall enges the
correctness of the judicial decision. An appeal or revision
is a continuation of’ the original proceeding. (See
Gari kapatti Veeraya v. -~ N.. Subbiah Choudhury(2) and
Ahmedabad Mg. & Calico Pvt. Co. Ltd. v. Ram Tahal Rammand &
Os. (3)-

The respondents posed the question whether a decree
gi ven against the Governnent” could be enforced because of
the Presidential order. This is ‘irrelevant. However, a
decree conclusively determines the rights of the parties in
the suit and after a decree is passed the right of the
decree-hol der is not founded on the right which is
recogni sed by the /'decree but on the decree itself. This
right arising froma decree is not a fundanental right, and,
therefore, will not be prima facie covered by a Presidentia
order under Article 359(1).

The ot her exanpl es given by the respondents are seizure

of property by CGovernnent, requi sition by " Governnent
contrary to Articles 31 _and 19(1) (f). If any seizure of
property is illegal or in acquisition or requisition is

challenged it wll depend upon the Presidential order to
find out whether the proceedings are for the enforcenent of
fundanental rights covered by the Presidential Order

(1) [1953] S. C R 652. (2) [1957] S. C R 488

(3) [1973] 1 s. C R 185.
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Fundamental rights including the right to persona
liberty are enforced by the Constitution. Any pre-
Constitutional rights which are included in Article 21 do
not after the Constitution remain in existence which can be
enforced if Article 21 is suspended. If it be assuned that
there was any pre-constitutional right to personal |iberty
included in Article 21 which continued ~to exist “as a
di stinct and separate right then Article 359(1) will be an
exercise in futility. In Mkhan Singh's case (supra) there
was not suggestion that apart fromArticle 21 there was any
conmon | aw or pre-Constitution right to personal |iberty.

The theory of eclipse advanced on behalf ~of the
respondents is untenable. Reliance was placed- on the
decision in Bhikaji Narain Dhakras & O's. v. The State of
Madhya Pradesh & Anr.(1). The theory of eclipse refers to
pre-constitutional |aws which were i nconsi st ent wi.th
fundanental right. By reason of Article 13 (1) such laws
coul d not becone void but becane devoid of |egal force. Such
| aws became eclipsed for the time being. The theory of
eclipse has no relevance to the suspension of the
enforcenent of fundamental rights wunder Article 359 (1)
The constitutional provisions conferring fundamental rights
cannot be said to be inconsistent with Article 13 (1)

Article 21 is not a common |law right. There was no pre-
exi sting coomon Law renedy to habeas corpus. Further, no
conmon |aw right which correspond’s to a fundanental right
can exist as a distinct right. apart fromthe fundanenta
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ri ght. See Dhirubha Devisingh Gohil’'s v. The State of Bonbay
(supra) and B. Shankar Rao Badani’'s , case (supra). In
Cohil’'s case (supra) the validity of the Bonbay Act of 1949
was challenged on the ground that it took away or abridged
fundanmental rights conferred by the Constitution. The Act
was held to be beyond question in view of Article 31-B which
had been inserted in the Constitution by the First Anendnent
and the Act being nentioned as Item4 of the 9th Schedul e.
It was said that one of the rights secured by Part |11 of
our Constitution is a right that the property shall be
acquired for a public purpose and under a |aw authorising
such acquisition and providing for conpensation. That is
al so the very right which was previously secured to a person
under section 299 of the CGovernment of India Act, 1935. is
Court said that what under the Governnment of India Act was a
provision relating to the conpetency of the Legislature, was
also clearly in the nature of a right of +the person
affected. = The right ~under Article 299 which was pre-
exi sting, 'becanme along with other fundamental rights for the
first tine “secured by our Constitution when grouping them
t oget her as fundanental rights.

The respondents gave the exanple that although section
12(2) of the Act mmkes it~ obligatory on the Executive to
revoke the detention order and if the Executive does not do
so such Executive /action will anpunt to non-conpliance with
the Act. Here again, the detenu

(1) [1955] 2 S. C R 589.
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cannot enforce any statutory right under the Act for the
same reason that it -will amount to enforce his fundamenta
right to personal liberty by contending that the Executive

is depriving himof his personal |iberty not according to
"procedure established by law'. Sinilarly, the exanple given
of an illegal detention of a person by a Police officer will

be met with the sane plea.

An argunment was advanced on behalf of the respondents
that if n pre-existing lawis nerged in Article 21 there
will be conflict with Article 372. The expression "law in
force" in Article 372 cannot include laws  which are
incorporated in the Constitution viz., in Part [I11. The
expression "law' in Articles 19(1) and 21 takes-in statute
I aw.

The respondents contended that pernmanent |aw cannot be
repeal ed by tenporary law. The argunment is irrelevant and
m spl aced. The Presidential order wunder Article 359(1) is
not a law. The order does not real any law either. The
suggestion that Article 21 was intended to afford protection
to life and personal liberty against violation lay private
i ndividuals was rejected in Shandasani’s case ('supra)
because there cannot be any question of one private
i ndi vi dual being authorised by |aw to deprive another of his
property or taking away the life and |iberty of any person
by procedure established by law. The entire concept in
Article 21 is against Executive action. 1In Vidya Verma's
case (supra) this Court said that there is no question of
i nfringement of fundamental right under Article 21 where the
detention conplained of is by a private person and not by a
State or under the authority or orders of a State.

The Act in the present case is valid law and it has
| ai d down procedure of applying the |aw. The validity of the
Act has not been challenged and cannot be challenged. The
Legi sl ature has conpetence to nmke the |aw. The procedure?
therefore. cannot be challenged because Articles 21 and 22
cannot be enforced. The suggestion of the respondents that
the power of the Executive is w dened is equally untenable.
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The suggestion on behalf of the respondents that the
right to private defence is available and if any one
resorted to private defence in resisting detention there
mght be civil war is an argument to excite enotion. |If
there are signs of civil wars as the respondents suggestion
it is for the Government of our country to deal with the
situation. It is because of these aspects that energency is
not justifiable because no court can have proper standard to
neasure the problens of energency in the country. |[If any
person detai ned finds that the official has the authority to
arrest him no question of resistance arises and if there is
no authority the same cannot be challenged during the
operation of the Presidential order but the person shal
have his renmedy for any false inprisonnent after the expiry
of the Presidential order.

The respondents ~submitted that iif Article 21 were the
repository of a right to personal liberty it would mean that
Article 21 destroyed pre-existing rights and then made a
fresh grant. There i's no
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guestion of destruction of any right. Qur fundanmental rights
came into exi stence for the first time under t he
Constitution. The fact that section 491 of the old Crimna
Procedure Code has been abol i shed "in the new Code
establishes that the pre-existing right was enbodied as a
fundanental right in the Constitution. The right to persona

liberty because identified with ~fundanental right to
personal liberty under Article 21.

The third question is whether Rule of |aw overrides the
Presidential Order. The Presidential O der does not alter

or suspended any |aw. The Rue of law is not a nere catchword
or incantation. Rule of Law is not a Jlaw of nature
consi stent and invari able at all” tines and. in al
ci rcumst ances. The certainly of law is one of the elenents
in the concept of the Rule of law but it is only one el ement
and taken by itself, affords little guidance. The essentia
feature if Rule of lawis that (the judicial power of the
state is to a |arge extent, separate from the Executiyve and
the Legislature. The Rule of Law us a normative as nmuch as
it is a descriptive term It expresses an ideal as nmuch as
ajuristic fact. The Rule of Lawis nit identical witha
free society. If the sphere of the Rule of Law involves
what can be called the "Existence of the Denocratic systent
it means two things. In the first place the individua
liberties of a denbcratic systeminvolves- the right of the
nmenbers of each society to choose the Governnent under the
which they lie. 1In the second place cone freedomof speech
freedom of assenbly and freedomf association. These are
not absolute tights, Their exceptions are justified by the
necessity if reconciling the clainms of different individuals
to those rights, The criterion whereby this reconciliation
an be effected is the concern of law to ensure that the
status and dignity of all individuals is to the greatest
possi bl e extent observed.

Freedom of speech nay be linmted by conception as clear
present danger", attack, on the free denocratic order". The
institutions and procedures by which the fundanental regard
for the status and dignity of the human person an be
effected is that rights and renmedies are conplinmentary to
the other, The phrases such as "equality before |l|aw' or
"equal protection of the laws: are in thensel ves equi vocal
The suprenacy of the law neans that the faith of civi
liberty depends on the man who has to administer civi
liberty much nore than on any legal formula. Aristotle,
poi nt ed out that the rigid certainty of law is not
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applicable to all circunmstances. this plea would be echoed
by the nodern administrator called upon to deal wth the

ever changing circunstances of econom c and social life of
the nati on.
The respondents contend that all executive actions

whi ch operate to the prejudice of any person nust have the
authority of lawto support it. Reliance is placed on the
decisions in Rai Sahib Ram Jawaya Kapur O's. v. The State
of Punjab(l) MP State v. Bharat Singh (2) Collector v.
| brahim & Co. (3), Bennet Coleman & Co. v. Union of

(1) [1955] 2 S.C R 225

(2) [1967] 2 S.C. R 454

(3) [1970] 3 S.C R 498
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I ndia(l) and Meenakshi-MIls v. Union of India(2). This is
anplified by the respondents  to nean that the Executive
cannot detain a person otherw se than under any |egislation
and on ~the suspension of Article 21 or the right to enforce
it, the Executive cannot get any right to act contrary to
I aw.

The Executive cannot detain a person otherwi se than
under valid |I|egislation. The  suspension of any fundanental
right does not effect this rule of the Constitution. In
normal situations when there is no enmergency and when there
is no Presidential order of the type like the present tile
situation is different. In Bharat Singh's case (supra) this
Court was concerned with the pre-energency law and an order
of the Executive thereunder. It was held that the pre-
enmergency law was void as violative of Article 19, and,
therefore, such a |law being pre-enmergency law could not
claimthe protection under Article 358.

The ratio in Bharat Singh's case (supra) is this:
Executive action which operates to the prejudice. of any
person nust have the authority of° lawto support it. [See
al so Ram Jawaya Kapur’s case (supra). The provisions of
Article 358 do not detract from that rule. Article 358
expressly authorises the State to take legislative or
Executive action provided such action was conpetent for the
State to mmke or take but for the provisions contained in

Part 11l of our Constitution. Article 358 pernmts an
Executive action wunder a law which wmay violate Article 19
but if the law is void or if there be nolawat all, the
Executive action wll not be protected by Article 358.

Bharat Singh’s case (supra) considers the effect of Article
358 so far the Executive action is concerned, but was not
concerned with any Executive action taken infringing any
fundanental right nentioned in a Presidential order under
Article 359 (1)

| brahins case (supra), the Bannett Col enan / case
(supra) and the Meenakshi MI|'s case (supra) follow Bharat
Singh’s case (supra) regarding the proposition “that the
terms of Article 358 do not detract fromthe position that
the Executive cannot act to the prejudice of a person
wi thout the authority of |aw

The ratio in Bharat Singh’'s case (supra) is that the
Madhya Pradesh Public Security Act was brought into force
before the Enmergency Article 358 enpowers the legislature to
make a law violating Article 19. Article 358 does not nean
that a pre-energency law violating Article 19 would have
constitutional validity during the period of emergency. The
Executive action which was taken during the energency on the
basis of the pre-energency |aw did not have the authority of
| aw i nasmuch as the Madhya Pradesh Act of 1959 was a void
l aw where it was enacted in violation of Article 19.

In Ibrahims case (supra), is the Sugar Control order
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1963 permtted allocation of quotas of sugar. The State
CGovernment ordered that the sugar allocated to the two
cities of Hyderabad and Secunderabad were entirety to be
given to the Co-operative Stores. Under Article

(1) [1973] 2 S. C R .757.

(2) [1974] 2 S. C R 398.
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358 the respondents there could not chall enge an Executive
action which, but for the provisions contained Article 19,
the State was conpetent to take. But the Executive order
there was one which had the effect canceling the |icenses of
the respondents which could be done only after an enquiry
according to the procedure prescribed in the order. The
Executive order there was contrary to the provisions

contained in the Sugar Control order. In other words, the
Executive action which was in breach of the order could not
be imune fromattack under Article 358. In the Bennet
Col eman case (supra) it was said that the Newsprint Contro
order could not authorise the nunmber of pages. In the
Meenakshi- M1l case (supra) it was said that the Yarn

Control order —could not be resisted on the ground that it
had no direct inpact on-the rights of the mlls

In these four cases referred to there was no question
of enforcenent of" fundanental right  nmentioned in the
Presidential order, These four cases were not concerned with
any Executive action taken infringing any fundanental right
mentioned in a Presidential order under Article 359.

The suspension 'of right to enforce fundanental right
has the elect that < the energency provisions in Part XVl
are by thenmselves the rule of law during tines of energency.
There cannot be any rule of | aw ot her than the
constitutional rule of law. There -cannot be any pre
Constitution or post-Constitution Rule of ‘Law which can run
counter to the rule of [ aw enbodied in the Constitution, nor
can there be any invocation to any rule of lawto nullify
the constitutional provisions during the times of emergency.

The respondents relied on. the decision in Eshugbayi
El eko v. officer Adm nistering the Governnent of Nigeria(l)
support of the proposition that Rule of Law will ~“always
apply even when there is Presidential order. It has to be
realised that the decision in Eshugbavi El eko cannot over-
reach our Constitution.

Article 358 does not permt the Executive action to
have the authority of law Article 359 prevents the
enforcenent of the fundanental rights nentioned in the
Presidential order. It bars enf or cenent agai nst any
| egislation or executive! action violating a fundanenta
right mentioned in the Presidential order

The principle in Eshugbayi Eleko' s case (supra) wll
not apply where Article 359 is the paranpbunt and suprene | aw
of the country. There is no question of amendrment of the
concept of rule of |aw or any suggestion of destruction of
rule of law as the respondents con tended because the
Presidential order under Article 359 neither nullifies nor
suspends the operation of any law. The consequence of the
Presidential order is of a higher inport than the suspension
of any law because the renedy for the enforcement of
fundanental rights is barred for the tinme being because of
grave energency.

(1) [1931] A C. 662.
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The respondents contend that if an individual officer
acts outside his authority, it will be an illegal act and
the High Court under Article 226 can deal with it. Reliance
is placed on the English decision in Christie & Anr. V.
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Leachinsky(1l) in support of the proposition that the action
of an individual officer will be an Executive action when he
acts within the scope of his authority. |,

The decision in Leachinsky' s case (supra) is an action
for false inprisonnent and damages agai nst two persons of
Li verpool City Police for wongfully arresting a person
without informng that person of the grounds for arrest.
That case has no rel evance here.

An individual officer acting within the scope of his
official duty would not cease to be so if he nakes an order
which is challenged to be not in conmpliance with the statute
under which he is authorised to make the order-. Any
challenge to the order of detention would come within the
fold of breach of fundanental right wunder Article 21
nanel y, deprivation of personal liberty.

The obligation of the Executive to act in accordance
with the Act is ail obligation as laid down in Article 21.
If such™ an obligation is not performed, the violation is of
Article 21. It willh mean that” the right of the person
affected will be a violationof fundanental right.

The expression "for any other purpose" in Article 226
means for any purpose other than the enforcement of
fundanmental rights. A petition for habeas corpus by any
person under Article 226 necessarily involves a question
whet her the detentionis legal or illegal. An Executive
action if challenged to be ultra vires a statute cannot be
chal | enged by any person who is not aggrieved by any such
ultra vires action.

Section 18 of . the Act -~ has been argued by the
respondents to mnean that a malafide order of  detention
cannot be regarded as an order nade under the Act. Section
18 has also been challenged to suffer from the vice of
excessi ve del egation. Section 18 has been anended by the
words "in respect of whoman order is made or purported to

be made under section 3" in__substitution of the ' words
"detai ned under this Act". The result is that no person in
respect of whomand order is nade or purported to be made
under section 3 shall have any right to personal liberty by

virtue of natural law or comon law, if any. 1t has been
earlier held that there is no natural law or conmon |aw
right to habeas corpus. The respondents rely on the
decisions in Poona Muni ci pal Cor poration v. D. N
Deodher(2), Kala Bhandar v. Minc. Commttee(3), Indore
Municipality v. N yamatulla(4) and Joseph v. Joseph(5) in
support of the proposition that the expression "purports"”
nmeans "has the effect of". The respondents contend that

(1) [1947] A C. 573.

(2) [1964] 8 S. C R 178.

(3) [1965] 3 S. C R 499.

(4 A 1. R 1971 s. C 97.

(5) [1966] 3 All. E. R 486.
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Section 18 of the Act can apply only when a valid order of
detention is made. If the section be interpreted to include
nmal afi de orders or orders wthout jurisdiction then it is
said that such interpretation will prevail upon the judicial
power and violate Article 226.

The expression "purported to be done" occurs is section
80 of the Code of Civil Procedure. The expression "purported
to be nmade under section 3 of the Act" in section 18 wll
include an executive act nmde by the District Magistrate
within the scope of his authority as District Mgistrate,
even if the order is nade in breach of the section or is
mala fide. (See Hari Singh v. The GCrown(l) Bhagchand
Dagadusu v. Secretary of State for India(2), A bert West
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Meads v. The King(3), Anismnic v. Foreign Conpensation
etc.(4) and Dakshina Ranjan Ghosh v. Omar Chand Oswal (5). As
long as the District Magistrate acts within the scope of his
authority as a District Magistrate an order passed by himis
an order made or purported to be nade under section 3 of the
Act .

The section applies to any person in respect of whom an
order as been nade or purported to be nmde. There is no
guesti on of excessive delegation. Section 18 of the Act |ays
down the law Section 18 of the Act is only an illustration
of an application of the act by the officers authorised by
the Act.

Section 18 identifies the person to whomit applies and
in what cases it applies to such a person. The word
"purport"” covers acts alleged to be nal afide. The deci sions
to which reference has been made indicate that the acts
what ever their effect be are all acts nmade or purported to
be made under the Act.

A contention is advanced by the respondents that
section 18 ~of the Act will ~apply only to post-detention
chal l enge. This is wong. Sec lion 18 applies to all orders
of detention.

Counsel on behal f of the respondents submitted that the
Hi gh Courts had only heard the matters on prelimnary points
and not on the area of judicial scrutiny, and, therefore,
this Court should not express any view on the latter
guestion. There are three principal grounds why this Court
shoul d express views. First. The Bonbay Hi gh Court (Nagpur
Bench) has read down  section 16A(9) of the Act. One of the
appeals is fromthe judgment of the Bonbay Hi gh Court
(Nagpur Bench). This judgnent directly raises the question
of section 16A(9) of the Act. Second. The Additiona
Solicitor General nmade his submissions on this part of the
case and all counsel for the respondents nmade ' their
submi ssions in reply. Considerable time was spent on hearing
subm ssions on both sides. Tine of the Court is tine of the
nation. Third. It is only proper ‘that when so nuch tinme has
been taken on these questions this Court should express
opi nions and |l ay down areas for judicial scrutiny.

(1) [1939] F. C R 159.

(2) L. R 54 1. A 338 at 352.

(3) AI.R 1948 P, C 156 at 157_59

(4) [1969] 1 All. EE R 208 at 212-13. 237.

(5) I. L. R 50 Cal’. 992 at 995-1003.
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The respondents contend that if the Presidential order
does not bar the challenge on the ground that the orders
are nal afide or that the orders are not mmde in accordance
with the Act the non-supply of grounds will not affect the
jurisdiction of the Court. It is said by the respondents
that the scope of judicial scrutiny is against orders. The
respondents submt that court has gone behind the orders of
detention in |arge nunmber of cases.

The respondents submt as follows: It is open to the
Court to judge the legality of the orders. This the Court
can do by going beyond the order. Though satisfaction is
recorded in the order and such recording of satisfaction
rai ses the presunption of legality of order the initial onus
on a detenu is only to the extent of creating "disquieting
doubts” in the mind of the Court. The doubts are that the
orders are based on irrelevant non-existing facts or on
facts on which no reasonable person could be satisfied in
respect of matters set out in section 3 of the Act. |If such
a prima facie case is established the burden shifts and the
detaining authority must satisfy the court about the
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legality of detention and the detaining authority nust
renove doubts on all aspects of legality which have been put
inissue. If the detaining authority for whatever reasons ]
fails to satisfy the court either by not filing an affidavit
or not placing such facts which may resol ve the doubts about
the legality of detention the court may direct rel ease of
t he det enus.

The respondents submit that all that they want is that
if the detenus challenge the orders to be malafide or to be
not in compliance with the statute and if the court does not
have any "disquieting doubts" the court wll dismss the
petitions. If the court has any such doubt the court wll
call for the return. Ona return being made if the court is
satisfied that the return is an adequate answer the court
will dismiss the petition. If the court wants to |l ook into
the grounds the court will ask for the production M the
grounds and the court itself will look into the grounds but
will not show the grounds to the detenus. |In short, the
respondent's submt ~that the jurisdiction of the court to
entertain the application should not be taken amay as a
result of the Presidential order. F

The appellants submit that if Article 359 is not a bar
at the threshold andif the Court can entertain a petition,
judicial review should be limted within a narrow area. In
the forefront 16A(9) of the Act is put because that section
forbids disclosure of grounds and information in the
possession of the detaining authority. The Nagpur Bench of
the Bonbay High Court read down section 16A(9) but the
Addi tional Solicitor General subnmitted that section 16A(9)
should not be read down because it enacts a rule of
evi dence.

The Additional Solicitor General subnitted as follows:

the scrutiny by courts wll extend to  exam ning first
whet her detention is in exerciseor purported exercise of
law. That will be to find out-whether thereis a |lega
foundation for detention. The second enquiry will be whether

the law is valid law If it is a(pre-energency |aw'the sane
can be tested as to whether it was valid with reference to
Articles

18-833Sup. Cl1/76
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14, 19, 21 and 22. If it is an energency legislationthe
validity of |aw cannot be gone into first, because of
Article 358, and, second, because of the Presidential order
under Article 359. The other nmatters which the court nmay
exam ne are whether the detaining authority is a conpetent
authority under the law to pass the order, whether the
detenu has been properly identified, whether 'the stated
purpose is one which ostensibly conforns to | aw and whet her
the procedural safeguards enacted by the |aw are foll owed.

Wth regard to grounds of detention it is said by the
Addi tional Solicitor CGeneral that iif the grounds are
furnished or are required to be furnished the Court can
exam ne whether such grounds ex-facie justify reasonable
apprehension of the detaining authority. \Were the grounds
are not to be furnished, it is said that this enquiry does
not arise. The Additional Solicitor General subnmits that
judicial scrutiny cannot extend to three matters-first,
obj ective appraisal of the essential subjective satisfaction
of the detaining authority, second, examination of the
material and infornmation before the detaining authority for
the purpose of testing the satisfaction of the authority,
and, third, directing conpulsory production of the file
relating to detenu or drawi ng and adverse inference fromthe
non- producti on thereof.
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Material and information on which orders of preventive
detention are passed necessarily belong to a class of
docunents whose di scl osure would i mpair t he pr oper
functioning of public service and administration. The file
relating to a detention order nust contain intelligence
reports and like information whose confidentiality is beyond
reasonabl e question. This was the view taken in the Live
sidge (1) <case. See also Rogers(2) case. If privilege were
to be clainmed in each case such a claimwould in terms of
sections 123 and 162 of the Evidence Act have been
i nvariably upheld. Article 22(G also contenplates such
clains on behalf of the State. That is why instead of
leaving it to individual « decision in each case or to the
di scretion of individual detaining authorities to make a
claimfor privilege, the Ilegislature has enacted section
16A(9) providing for a general exclusion from evidence of
all such material as would properly fall wthin the
cl assification.

Section 16A cannot be said to be an anendnent to
Article 226 The jurisdiction to issue wits is neither
abrogat ed nor —abridged. A claim of privilege arises in
regard to docunents or ~information where a party to a suit
or proceeding is called upon to produce evidence. Section
16A(9) enacts provisions anal ogous to a conclusive proof of
presunption. Such a provision is a genuine rule of evidence.
It is inthe nature of an Explanation to sections 123 and
162 of the Evidence Act. Section 16A(9) is a rule of
evi dence. Therefore when the detaining authority is bound by
section 16A(9) and forbi dden absol utely from di scl osi ng such
material no question can arise for adverse inference against
the authority. |If a detenu makes out a prinme facie case and
the court calls for a return, the affidavit of the

(1) [19421 A C 206 at 221, 253, 254, 266, 267, 279
and 280

(2) [1973] A C. 388 at 400, 401 and 405.
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authority will be an answer. The Court cannot insist on the
production of the file or hold that the case of the detenu
stands unrebutted by reason of such non-disclosure. To hold
ot herwi se woul d be to induce reckl ess avernents of nal afides
to force production of the file which is forbidden by |aw

Section 16A(9) cannot be read down inplying an
exception in favour of disclosure to the Court _as was
suggested by the Bonmbay Hi gh Court (Nagpur Bench). Such
di sclosure to the court alone and not to. the detenu wll
i ntroduce somret hi ng unknown to judicial procedure. This wll
bring in an element of arbitrariness and preclude both
parties from representing their respective cases. Further
it would substitute or super-inpose satisfaction of the
Court for that of the Executive. This Court has held that
the view of the detaining authority is not to be substituted
by the view of the court. (See State of Bonbay v. Atnma Ram
Sridhar Vaidya (1), Shibban Lal Saksena v. The State of
Utar Pradesh & Os(2)., Rarneshwar Shaw v. District
Magi strate, Burdwan & Anr.,(.3) Jaichand Lal v. W Bengal(4)
and Ram Manohar Lohia' s case (supra).

The theory of good return nmentioned in the English
decisions is based on the | anguage of Habeas Corups Act and
the Rules of the Suprene Court of England. The practice of
our Court is different. The respondents relied on M M
Damoo v. J. & K State(5) in support of the proposition
that the file was produced there and also contended that
section 16A(9) can be struck down as happened in A K
Copal an’s case (supra) where section 14 of the Preventive
Detention Act was struck down. Wen A K  Gopalan's case
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(supra) was decided Article 22 was in force. Prevention of
court from on seeing the grounds contravened Article 22.
There was no question of privilege. Section 14 of the
Preventive Detention Act in A K  Copalan’'s case (supra)
of fended Article 22. (See A. K. Copalan’'s case 1950 S. C. R
88 at 130, 217, 242, 283-84, 332-33).

In Dacmmoo’ s case (supra) there was no question of
privilage. The file was produced but there was no direction
of the court to produce the file. Second. There was no
aspect of Article 359. Third. In Damoo’s case (supra) the
anal ogy of section 14 of the Preventive Detention Act in
Copal an’s case was considered. No provision Ilike section
16A(9) was on the scene. Fourth, The State did not rely on
the proviso to section 8 of the relevant Act there to
contend that the file could not be produced.

Section 16A(9) of the Act contains definite indications
of inplied exclusion of~ judicial review on the allegations
of malafide. It is not possible for the court to adjudicate
ef fectively on nmlafides. The reason why section 16A has
been enacted is to provide for periodi-

(1) [1951] s. C R 167.

(2) [1954] sS. C R 418.

(3) [1964] 4 S. C R 921

(4) [1966] Supp. S. C R 464.

(5) [1972] 2 s. C R 1014.
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cal review by Governnment and that is the safeguard agai nst
any unjust or arbitrary exercise of power.

It will be useless to attenpt to exami ne the truth of
the fact alleged in the order -in a case when the fact
relates to the personal belief of the relevant authority
fornmed at least partly on grounds which he is not bound to
disclose. It is not conpetent for the court to  decide
whet her the inpugned order of detention under section 3(1)
or the declaration under section 16A(2) and (3) or the Act
during the energency is aresult of malice or ill-will. The
reason is that it is not at all possible for the court to
call for and to have a | ook at the grounds of the order of
detention wunder section 3(1) or the declaration  under
section 16A(2) and (3) of the Act that induced the
satisfaction in the mnd of the detaining authority that it
was necessary to detain the person or to nake a declaration
agai nst him

The grounds of detention and any information or
materials on which the detention and the declaration were
made are by section 16A(9) of the Act confidential and
deened to refer to matters of State and to be against public
interest to disclose. No one under the provisions of the Act
and in particular section 16A(9) thereof shall comunicate
or disclose such grounds, materials or information except as
provided in section 16A(5) and (8) of the Act. Sub sections
(5) and (8) have no application in these cases. The court
cannot strike down the order as vitiated by nmalafide and
grant relief since it is not possible for the court without
the exam nation of such grounds, materials and infornation
to decide whether the order of detention is the result of
malice or ill-will. Wen the court cannot give any relief on
that Dbasis the contention of malafides is not only
i neffective but also untenable. (See Lawrence Joachi m Joesph
D Souza v. The State of Bonbay(1l).

The provision for periodical reviewentrusted to the
CGovernment under section 16A(4) of the Act in the context of
emer gency provides a sufficient safeguard agai nst the m suse
of power of detention or arbitrary nmal afi de detention during
the energency. The CGovernnent is in full possession of the
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grounds, materials and information rel ating to the
i ndi vidual detentions while exercising the power of review

The jurisdiction of the court in times of emergency in
respect of detention under the Act is restricted by the Act
because the Government is entrusted with the task of
periodical review Even if the generality of the words used
in section 3(1) of the Act may not be taken to show an
intention to depart from the principle in ordinary tines
that the courts arc not deprived of the jurisdiction where
bad faith is involved, there are anple indications in the
provisions of the Act, viz., section 16A(2), proviso to
section 16A(3), section 16A(4), section 16A(5), section
16A(7)(ii) and section 16A(9) of the Act to bar a chall enge
to the detention on the basis of nala-

(1) [1956] S. C. R 382 at 392-93.
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fides. (See Smithv. East Elloe Rural District Council &
O's. (1) and Ram Manohar Lohia's case (supra) at 716, 732).
This Court said that an action to decide the order on the
grounds ‘of nal-afi des does not lie because under the
provi sions no—action is _maintainable for the purpose. This
Court also referred to the decision in the Liversidge case
(supra) where the Court held that the jurisdiction of the
court was ousted in such way that even questions of bad
faith could not be raised.

The production of the order which i's duly authenticated
constitutes a perenptory answer to the challenge. The onus
of showing that the' detaining authority was not acting in
good faith is on ‘the detenu. ~This burden cannot be
di scharged because of the difficulty of proving bad faith in
the exercise of subjective discretionary power vested in the
admini stration. De Smith in his Judicial revi ew of
Admi ni strative Actions 1973 Edition at page 257 seq. has
said that the reservation for the case of bad faith in
hardly nore than a fornmality. Detenu will have to discharge
the i npossible burden of proof that the detaining authority
did not genuinely believe he had reasonabl e cause

In Lawrence Joachim Joseph D Souza's case (supra)
nmal af i de exerci se of power was untenable having regard to
the grounds on which detention was based. In-the context of
enmergency section 3 (1) of the Act confers an- unlimted
di scretion which cannot be exam ned by courts. This rule of

construction of the phrases "is satisfied", "in the opinion
of", "it appears to be", "has reason to believe" adopted by
courts in times of national enmergency wll be rendered

nugatory and ineffective if allegations of malafides are
gone into. A distinction is to be drawn between purpose and
notive so that where an exercise of power fulfils. the
purpose for which power was given, it does not matter that
he who exercised it is influenced by an extraneous notive
because when an act is done which is authorised- by the
Legislature it is not possible to contest that discretion
So long as the authority is empowered by | aw action taken to
realise that purpose is not nalafide. when the order  of
detention is on the face of it within the power conferred,
the order is |egal

The wi dth and anplitude of the power of detention under
section 3 of the Act is to be adjudged in the context of the
enmergency proclained by the President. The Court cannot
conpel the detaining authority to give the particulars of
the grounds on whi ch he had reasonabl e cause to believe that
it was necessary to exercise this control. An investigation
into facts or allegations of facts based on nual afides is not
perm ssi bl e because such a course will involve advertence to
the grounds of detention and materials constituting those
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grounds which is not conpetent in the context of the
emer gency.

For the foregoing reasons the conclusions are as
foll ows: -

First. In view of the Presidential order dated 27 June,
1975 under clause (1) of Article 359 of our Constitution no
person has | ocus

(1) [1956] A. C. 736 at 776.
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standi to nove any wit petition under Article 226 before a
Hi gh Court for habeas corpus or any other wit or order or
direction to enforce any right to personal liberty of a
person detai ned under the Act on the grounds that the order
of detention or the continued detention is for any reason

not under or in conpliance with the Act or is illegal or
mal af i de.

Second. Article 217is the sole repository of rights to
life and personal liberty against the State. Any claimto a

wit of habeas corpus is enforcenent of Article 21 and, is,
therefore, barred by the Presidential order

Third. Section 16A(9) of the Act is valid. It is arule
of evidence and it is not open either to the detenu or to
the court to ask for grounds of detention.

Fourth. It is not ~conpetent for any court to go into
guestions of nmalafides of the order of detention or ultra
vires character of the order of detention or that the order
was not passed on the satisfaction of  the detaining
aut hority.

The appeals are accepted. ~The judgnents of the High
Courts are set aside.

KHANNA, J.-Law of preventive detention, of ‘detention
without trial 1is an anathenma to all those who | ove persona
liberty. Such a |law nakes deep inroads into basic human
freedoms which we all cherish and which occupy ' prime
position anong the higher values of life. It is" therefore
not surprising that those who havean abiding faith ill the
rule of law and sanctity of personal |iberty do not easily
reconcile thenselves with a |aw under which persons can be
detained for |long periods w thout trial. The proper forum
for bringing to book those alleged to be guilty of the
infraction of |aw and conmi ssion of —crime, according to
them is the court of law where the correctness of the

al | egations can be gone intoin the light of the evidence
adduced at the trial. The vesting of power of _detention
without trial 1in the executive, the assert, has the effect

of making the sane authority both the prosecutor as well as
the judge and is bound to result in arbitrariness:

Those who are entrusted with the task of ‘adm ni stering
The | and have another viewpoint. According to  them
al t hough they are conscious of the value of human liberty,
they cannot afford to be obvious of the need of the security
of the State or the maintenance of public order. Persona
liberty has a value if the security of the State is not
j eopardi sed and the maintenance of public order is not
threatened. There can be the administrator assert, no
freedomto destroy . Allegiance to ideals of freedom cannot
operate in vacuum Danger |urks and serious consequences can
foll ow when thoughts become encysted in fine phrases
oblivious of political realities and the inpact of rea
politik. No governnent can afford to take risks in
247
matters relating to the security of the State. Liberty, they
accordingly claim has to be nmeasured against community’s
need for security against internal and external peril

It is with a view to balancing the conflicting
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vi ewpoints that the framers of the Constitution nade express
provisions for preventive detention and at the sane tine
i nserted safeguards to prevent abuse of those powers and to
mtigate the rigour and harshness of those provisions. The
di | emma which faced the Constitution-makers in bal ancing the
two conflicting viewpoints relating to liberty of the
subject and the Security of the State was not, however,
laid to rest for good with the drafting of the Constitution
It has presented itself to this Court in one formor the
other ever since the Constitution came into force. A K
Copal an’s(1) was he first case where in a Bench of six
Judges of this Court dealt with the matter. Another Bench of
seven Judges again dealt with the matter in 1973 in the case
of Shambhu Nath Sarkar v. State of West Bengal & Ors(2) In
between a number of Benches have dealt with the various
facets of the question one such facet has now presented
itself to this Constitution Bench

The question posed before us is whether in view of the
Presidential order ~dated June 27, 1975 under clause (1) of
article 359 of the Constiution, any petition under article
226 before a Hgh Court for wit of habeas corpus to enforce

the right of personal |iberty of a person detained under the
Mai nt enance of Internal Security Act, 1971 (Act 26 of 1971)
(hereinafter referred to as M SA) as amended is

mai nt ai nabl e. A consequential question which may be nunbered
as question No. 2 is, if such a petition s naintainable,
what is the scope or extent of judicial scrutiny. The above
guestions arise in crimnal appeals Nos. 279 of 1975" 355
and 356 of 1975, 1845-49 of 1975, 380 of 1975, 1926 of 1975
389 of 1975, 3 of 1976, 41 of ~ 1976 and 46 of 1976. These
appeal s have been filed against the orders of Madhya Pradesh
H gh Court, Allahabad H gh Court, Karnataka Hi gh Court,
Del hi Hi gh Court, Nagpur Bench of Bonbay H gh Court and
Raj ast han H gh Court whereby the Hi gh Courts repelled the
prelimnary objections relatingto the maintainability of
petitions under article 226 for wits of habeas corpus on
account of Presidential order dated June 27, 1975. On the
second question” some of the high Courts expressed the view
that this was a matter which would be gone “into  while
dealing with individual cases on their nerits. The other
H gh Courts went into the matter and expressed their view.
Thi s judgnent woul d di spose of all the appeals.

M SA  was published on July 2, 1971. Section 2 of the
Act contains the definition clause. Section 3 grants powers
to nake orders for detaining certain persons and reads as
under :

"3. (1) The Central CGovernnent of “the State

Gover nment may, -

(a) if wsatisfied with respect to . any person
including a foreigner) that wth a viewto
preventing him from acting in any nanner
prej udicial to-

(1) [1950] S.C.R 88.
(2) [1974] 1 s. C R 1.
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(1) the defence of India, the relations of India
with foreign powers, or the security of
I ndia, or

(ii) the security of the State or the mmintenance
of public order, or

(iii)the maintenance of supplies and services
essential to the comunity, or

(b) if satisfied with respect to any foreigner that
with a viewto regulating his continued presence
inlndia or with a viewto maki ng arrangenents for
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his expul sion from I ndi a,
it is necessary so to do, nmake an order directing that such
person be detai ned.

(2) Any of the followi ng officers, nanely:-

(a) district magistrates,

(b) additional district magi strates specially

enpowered in this behalf by the State Governnent,

(c) Commi ssioners of Police, wherever they have been
appoi nt ed,
may, if satisfied as provided in sub-clauses (ii) and (iii)
of clause (a) of sub-section (1)" exercise the power
conferred by the said sub-section

(3) Wen any order is made under this section by an
of ficer mentioned in sub-section (2), he shall forthwith
report the fact to the State GCovernment to which he is
subordi nate together with the grounds on which the order has
been, made and such other particulars as in his opinion have
a bearing on the mtter, and no such order shall remain in
force for nore than twelve days after the naking there of
unless in the neantime it has been approved by the State
Gover nment :

Provided that where under section 8 the grounds of
detention are comunicated by the authority making the order
after five days but not later than fifteen days fromthe
dates of detention, this sub-section shall apply subject to
the nodification that for the words 'twel ve days’, the words
"twenty-two days’ shall be substituted.

(4) When any order is made -or approved by the State
CGovernment under this section, the State Governnment shal
wi thin seven days, report the fact to the Central Governnent
together with the grounds on which the order has been nade
and such other particulars as in the opinion of the State
Covernment have a bearing on the necessity for the order."
249
Section 4 and 5 deal respectively wth execution of
detention orders and the power to regulate place and
conditions of detention. According to section 6, detention
orders are not to be invalidated or inoperative on the
ground that the person to be detained is outside the'limts
of the territorial jurisdiction of the Government or officer
making the order’ or that the place of detention of such
person is outside the said limts. Section 8 requires that
the Gounds of order of detention should be disclosed to
persons affected by the order and he should be granted the
earliest opportunity of naking a representation-against the
order. Section 9 deals wth the constitution of ~-Advisory
Boards. Section 10 makes provision for reference to Advisory
Boards. Section 11 prescribes the procedure  of Advisory
Boards and section 12 requires that action should be taken
in accordance with the report of the Advisory Board.
According to section 13, the maxi mum period of ‘“detention
shall be 12 nmonths fromthe date of detention. Section 14
confers power of revocation of detention orders. Section 15
confers power upon the appropriate Governnent to tenporarily
rel ease the detai ned persons. Section 16 gives protection to
action taken in good faith. Section 17 provides for
detention up to two years in certain cases of foreigners.
Section 18, which has subsequently been re-nunbered as
section 19, provides for the repeal of the Mintenance of
Internal Security ordi nance and the saving cl ause.

According to clause (1) of article 352 of the
Constitution, if the President is satisfied that a grave
enmergency exists whereby the security of India or of any
part of the territory thereof is threatened whether by war
or external aggression or internal disturbance he may, by
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Procl amati on, nmake a declaration to that effect. On Decenber
3 1971 the President of India issued the follow ng
procl amati on of emergency:

"I'n exerci se of the powers conferred by clause (1)
of article 352 of the Constitution, 1, V. V. Gri
President of India; by this Proclamation declare that a
grave energency exists whereby the security of Indiais
threat ened by external aggression

V. V. Gri

Presi dent "
Clause (1) of article 359 of the Constitution reads as
under :

"Where a Procl amation of Ener gency is in
operation, the President may by order declare that the
right to nove any court for the enforcenent of such of
the rights conferred by Part |1l as may be nentioned in
the order and all proceedings pending in any court for
the enforcenment of the rights so nentioned shall remain
suspended for “the period during which the Procl anmation
is.in force or for such shorter period as nmay be
specifiedin the order."

On Novenber 16, 1974 the President of India mnmade the
foll owi ng order:
250

"I'n exerci se of the powers conferred by clause (1)
of article 359/ of the Constitution, the President
hereby decl ares that-

(a) the right to nove any count -with respect to orders
of detention which have already been made or which
may hereafter  be made  under section 3 (1) (c) of
the Maintenance of Internal Security Act, 1971 as
amended by ordi nance 11 of 1974 for t he
enforcenent of the rights conferred by article 14,
article 21 and clauses (4), (5), (6) and (7) of
article 22 of the Constitution, and

(b) all proceedings pending “in any court for the
enforcenent of any of (the aforesaid rights with
respect of orders of detention nade under the said
section 3(1) (c)’

shall remain suspended for a period of six nmonths from

the date of issue of this order or the period during

whi ch the Procl amation of Energency issued under clause

(1) of article 352 of the Constitution on the 3rd

December, 1971, is in force, whichever period expires

earlier.

2. This order shall extend to the whole of the
territory of India."

On June 20, 1975 the President of India anended the above
order by substituting twelve nonths" for "six nonths" in the
order. On June 25, 1975 the President of India issued
anot her proclamation of enmergency and the sanme ‘reads as
under :

" PROCLANMATI ON OF EMERGENCY

In exercise of the powers conferred by clause (1)
of article 352 of the Constitution, | Fakhruddin Al
Ahrred, President of India, by this Proclanmation declare
that a grave enmergency exists whereby the security of
India is threatened by internal disturbance.

Sd/- F. A Ahned
Presi dent”
New Del h
the 25th June" 1975
On June 27, 1975 the President of India nade the follow ng
order:
exercise of the powers conferred by clause (1) of
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article 359 of the Constitution, the President hereby
declares that the right of any person (including a
foreigner) to nove any court for the enforcenment of
their rights conferred by article 14, article 21 and
article 22 of the Constitution

and all proceedings pending in any court for the
enforce- h nen of the above nentioned rights shal
remain suspended for the period during which the
Procl amati on of Enmergency made under clause (1) of
article 352 of the Constitution on the 3rd Decenber,
1971 and on the 25th June, 1975 are both in force.

This order shall extend to the whole of the
territory of India except the State of Jamu and
Kashmir.

This order ~shall " be in addition to and not in
derogation of ~ any order mmde before the date of this
order under clause (1) of article 359 of the
Constitution."

On June. 29, 1975 another order was issued by the President
whereby the words "except the State of Jammu & Kashnmir" in
the order dated June 27, 1975 were omitted. On Septemnber 25,

1975

anot her Presidential order was issued as a result of

which the |ast paragraph in the Presidential order dated

June

with
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27, 1975 was onitted.
By Act 39 of 1975 Section 16A was introduced in M SA
effect fromJune 29, 1975 and the same reads as under

"16A. (1) 'Notwithstanding anything contained in
this Act or . any rules of natural = justice, the
provi sions of this section shall have effect during the
period of operation of the Proclanmation -of Energency
i ssued under clause (1) of article 352 of the
Constitution on the 3rd day of  Decenber, 1971 or the
Procl amation of Energency issued under that clause on
the 25th day of June, 1975, or a period of twelve
months from the 25th day of  June, 1975, whichever
period is the shortest.

(2) The case of every person (including a
foreigner) against whom an order of detention was made
under this Act on or after the 25th day of June, 1975,
but before the conmencenment of this section, shall,
unl ess such person is sooner related fromdetention, be
reviewed within fifteen days from such conmencenent by
the appropriate CGovernnment for t he purpose of
det erm ni ng whet her the detention of such person under
this Act is necessary for dealing effectively with the
emergency in respect of which the  Procl amations
referred to in sub-section (1) have been issued
hereinafter in this section referred ‘to as’' the
enmergency) and if, on such review, the appropriate
Government is satisfied that it is necessary to detain
such person for effectively dealing with the energency,
that Governnent may nake a declaration to that effect
and comuni cate a copy of the declaration to the person
concer ned.

(3) Wen nmking an order of detention under this
Act against any person (including a foreigner) after
the conmmencenent of this section, t he Centra
Covernment or the

State Governnent or, as the case may be, the officer
nmaki ng the order of detention shall consider whether
the detention of such person wunder this Act is
necessary for dealing effectively wth the energency
and if, on such consideration, the Central Governnent
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or the State Governnent or, as the case may be, the
officer is satisfied that it is necessary to detain
such person for effectively dealing with the energency,
that Governnent or officer nay make a declaration to,
that effect and conmunicate a copy of the declaration
to the person concerned.

Provi ded that where such declaration is nmade by an
officer, it shall be reviewed by the State Governnent
to which such officer 1is subordinate within fifteen
days from 5 the date of mmking of the declaration and
such declaration shall cease to have effect unless it
is confirnmed by the State Government, after such
review, within the said period of fifteen days.

(4) The question whether detention of any person
in respect of whom a declaration has been made under
sub-section (2) ~or sub-section (3) continues to be
necessary for -~ effectively dealing wth the emergency
shal'l. be reconsidered by 'the appropriate Government
withi'n four nonths from the date of such declaration
and thereafter at intervals not exceeding four nonths
and if, —on such re-consideration, it appears to the
appropriate Government that the detention of the person
is no |longer necessary for effectively dealing with the
emer gency, that Governnent nmay revoke the declaration

(5) In maki ng any review, consideration or
reconsi deration under sub-sections (2), (3) or (4), the
appropriate Government or officer may, if such
CGovernment or officer considers it to be against public
interest to do otherwise act” on the basis of the
information and materials in its or ~his possession
wi t hout disclosing the facts or giving an opportunity
of making a representation to the person concerned

(6) In the case of every person detained under a
detention order to which the provisions of sub-section
(2)S apply, being a person'the review of whose case is
pendi ng under that sub-section or inrespect of whom a
decl arati on has been nmade under that sub-section.-

(1) section 8 to 12 shall not apply; and

(ii) section 13 shal I~ apply subject to the

nodi fication that the —words and ~figures
whi ch has been confirmed under section 12
shall be omtted

(7) In the case of every person detained under a

det en-

tion order to which the provisions of sub-section (3)
apply bei ng a person in respect of whom a decl aration
has been made under that sub-section, -

(1) section 3 shall apply subject to the
nodi fication that for sub-sections (3) and (4) thereof,
the follow ng sub-section shall be  substituted,
namel y: -

(3) when order of detentionis made by a State
CGovernment or by an officer subordinate to it, -the
State Governnent shall, within twenty days, forward to
the Central Governnent a report in respect of the
order;"

(ii) section 8 to 12 shall not apply; and

(iii) section 13 shall apply subject to the
nodi fication that the words and figures 'which has been
confirmed under section 12' shall be omitted."

Act 39 of 1975 also inserted section 18 wth effect from
June 25, 1975 and the sane reads as under

"18. No person (including a foreigner) detained
under this Act shall have any right to personal liberty
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by virtue of natural law or comon law, if any."

By the Constitution (Thirty eighth Anendnent) Act, 1975
clauses (4) and (5) which read as under were added in
article 352 of the Constitution :

"(4) The power conferred on the President by this
article shall include the power to issue different
Procl amati on on di fferent grounds, being war or
external aggression or internal disturbance or iminent
danger of war or external aggression or interna
di sturbance, whether or not there is a Proclanmation
already issued by the President under clause (1) and
such Proclamation is in operation

(5) Notwithstanding anyt hi ng in this
Constitution,-
(a) the satisfaction of the President nmentioned

in clause (1) and clause (2) shall be fina
and conclusive and shall not be questioned in
any court on any ground;

(b) subject to the provisions of «clause (2),
neithher the Suprene Court nor any other court shal
have jurisdiction to entertain  any question, on any
ground, regarding the validity of-

(1) a declaration made by Procl amati on by t he

President 'to the effect stated in clause (1); or
(ii) the continued operation of such Proclamation."
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Foll owi ng clause (1A) was also added -after clause (1) of
article 359 and the sane reads as under:

(1A) \VWhile an order made under - clause (1)
mentioning any of the rights conferred by Part I11l is
in operation, nothing in that Part ~conferring those
rights shall restrict the power of the State as defined
inthe said Part to nmake any law or to take any
executive action which the State would but for the
provi sions contained in that Part be conmpetent to make
or to take, but any |aw so made shall, to the extent of
the in conpetence, cease to have effect as soon as the
order aforesaid ceases to operate, except as respects
things done or onmitted to be done before  the'law so
ceases to have effect.”

The Constitution (Thirty ninth Amendnent) Act, 1975 was
publ i shed on August 10, 1975 and inserted the Mintenance of
Internal Security Act, 1971 as item 92 in the Ninth Schedule
to the Constitution.

On Cctober 17, 1975 ordinance 16 of 1975 was issued
maki ng further anendnent in section 16A of M SA and the sane
read as under:

"(a) for sub-section (5), the follow ng | sub-section

shal | be substituted, nanely:-

"(5) In nmaking any review, consideration or re-
consi derati on under sub-section (2), sub-section (3) or
sub section (4), the appropriate CGovernnent or officer
may act on the basis of the information and materials
inits or his possessi on without conmunicating  or
di scl osing any such information or materials to the
person concerned or affording himany opportunity of
maki ng any representation agai nst the maki ng under sub-
section (2), or the mnmaking or confirm ng under sub-
section (3), or the non-revocation under sub-section
(4), of the declaration in respect of him’;

(b) in sub-section (7), in clause (1), -
(1) in the opening portion, for the words 'the
following sub-section’, the words "t he

followi ng’ shall be substituted,;
(ii) in sub-section (3), as substituted by that
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clause, for the words 'forward to the Centra
CGovernment a report in respect of the order’
the words ’'report the fact to the Centra
Governnent’ shall be substituted;

(iii)after sub-section (3) af oresai d, t he

foll owi ng shall be inserted, nanely:-

"(4) At any tine after the receipt of a report
under sub-section (3), the Central GCovernment nay
require the State CGovernment to furnish to the Centra
Governnment the grounds on which the order has been nade
and such other particul ars

as, in the opinion of the State Governnent, have a
bearing on the necessity for the order.’

(c) after sub-section (7), the follow ng sub-sections
shal | be inserted, nanely:-

"(8) in _-the case of -any person in respect of whom
a decl aration has been nmade by a State CGovernment under
sub-section (2) or a declaration has been nade by a
State CGovernment or an- officer subordinate to it or
confirmed by the State GCovernnent under sub-section
(3), or a declaration has not been revoked by a State
Gover nment under sub section (4), t he Centra
Covernment may, whenever it considers it necessary so
to do, require the State Governnent to furnish to the
Central Governnent the information-and nmaterials on the
basis of which such declaration has- been nmade or
confirmed, or not revoked, as the case may be, and such
ot her information and materials as ~ the Centra
Gover nment may deem necessary.

(9) Notwithstanding anything contained in any
other law or any rule having the force of |aw,-

(a) the grounds on which an order of detention is
made under sub-section (1) of section 3 against any
person in respect of whoma declaration is made under
sub-section (2) or sub-section (3) and any information
or materials on which such/grounds or a declaration
under sub-section (2) or a declaration or confirmation
under sub-section (3) or the non revocation under sub-
section (4) of a declaration are based, shall be
treated as confidential and shall be deened to refer to
matters of State and to be against the public interest
Lo disclose and save as. Otherwise provided in this
Act, no one shall communicate or disclose any such
ground, information or materi al or any docunent
cont ai ni ng such ground, information or materi al

(b) no person against whom an order of detention
is made under sub-section (1) of section 3 shall be
entitled to the comruni cati on or disclosure of any such
ground, information or material as is referred/'to in
clause (a) or the production to himof any docunent
cont ai ni ng such ground, information or material."

On Novenber 16, 1975 ordinance 22 of 1975 was issued

maki ng certain amendnments in MSA By section 2 of the
ordi nance the words "twel ve days" and "twenty days" in sub-
section (3) of section 3 of MSA were substituted by the
words "twenty days" and "twentyfive days" respectively. In
section 14 of the principal Act follow ng sub-section was
substituted for the original sub-section
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"(2) The expiry or revocation of a detention order
(hereafter in this sub-section referred to as the
earlier detention order) shall not bar the naking of
anot her detention

order (hereafter in this sub-section referred to as the
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subsequent detention order) under section 3 against the
sane person:

Provided that in a case where no fresh facts have
arisen after the expiry or revocation of the earlier
detention order nade against such person, the maxi mum
period for which such person, my be detained in
pursuance of the subsequent detention order shall, in
no case, extend beyond a period of twelve nonths from
the date of detention under the earlier detention order
or until the expiry of the Defence and Interna
Security of India Act, 1971, whichever is later."

Fol | owi ng sub-section (2A) was also inserted in section 16A
of the principal Act:
"(2A) If the State Government nakes a declaration
under sub-section (2) that the detention of any person
in respect of whom a detention order is nade by an
of fi cer subordinate to that Governnent is necessary for
dealing effectively wth ‘the energency, the State
Government shall be deenmed to have approved such
detention order and the provisions of sub-section (3)
of section 3, in so far as they relate to the approva
of the State CGovernment, and of sub section (4) of that
section, shall not apply to such detention order."
The anendments made by the or di nance wer e gi ven
retrospective effect for the purpose of validating all acts
done previously.

During the pendency of these appeals, the Mintenance
of Internal Security (Arendnent) Act, 1976 (Act 14 of 1976)
was published on ‘January 25, 1976. This  anmending Act
i ncorporated and in sanme respects nodified the changes which
had been brought about in the principal Act by ordi nance 16
of 1975 and ordinance 22 of 1975. Section 2 and 3 of the
amendi ng Act i ncorporate the changes ~ which had been
introduced by sections 2 and 3 of ordinance 22 of 1975. At
the sane time sections 2 and 3 of the amending Act nake it
clear that substitution brought about by those sections
shall be with effect from June 29, 1975. Sections 4, 5 and 6
of the anmending Act read as under

"4, In section 16A of the principal Act, -

(a) after sub-section (2), the following sub-
section shall be inserted, and shall be deemed to have
been inserted with effect fromthe 29th day of June,
1975, nanely: -

"(2A) If the State Governnent nakes a decl aration
under sub-section (2) that the detention of any person
in respect of whom a detention order is nade by an
of ficer subordinate to that Government is necessary for
dealing effectively wth the emergency, the State
Gover nnent shall be
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deened to have approved such detention order and the
provi sions of sub-section (3) of section 3, in so far
as they relate to the approval of the State Government,
and of sub-section (4) of that section, shall not apply
to such detention order.’;

(b) for sub-section (5), the follow ng sub-section
shall be substituted, and shall be deemed to have been
substituted with effect from the 29th day of June,
1975, nanely: -

"(5) In maki ng any review, consideration or
reconsi deration under sub-section (2), sub-section (3)
or sub section (4), the appropriate Governnent or
officer mmy act on the basis of the information and
materi al s in its or hi s possessi on wi t hout
conmuni cating or disclosing any such information or
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materials to the person concerned or affording himany
opportunity of nmaking any representation against the
maki ng under sub-section (2), or the making or
confirm ng under sub-section (3), or the non-revocation
under sub-section (4), of the declaration in respect of
him,;

(c) in sub-section (7), in clause (1), -

(1) in the opening portion, for the words the
following sub-section’, the words "t he
following’ shall be substituted and shall be
deenmed to have been substituted with effect
fromthe 29th day of June, 1975;

(ii) in sub-section (3), as substituted by that
clause, for the words 'forward to the Centra
CGovernment a report in respect of the order’
the words ’'report the fact to the Centra
CGovernment’ shall be substituted, E, and
shal | be deened to have been substituted with
effect fromthe 29th day of June, 1975;

(iii)after sub-section (3) af oresai d, t he
followi ng shall be inserted. and shall be
deened to have been inserted with effect from
the 17th day of Cctober, 1975 nanely: -

"(4) At any tine after the receipt of a report
under sub-section (3), the Central Government nay
require the State Government to furnish to the Centra
Governnment the grounds on which the order has been nade
and such other particulars as. in the opinion of the
State Covernment, have a bearing on the necessity for
the order.’,

(d) after sub-section (7), the following sub-
sections shall be inserted, and shall be deermed to have
been inserted with effect fromthe 29th day’ of June,
1975, nanely: -

"(8) In the case of any person in respect of whom
a decl arati on has been nmade by a State CGovernment under
sub-section (2) or a declaration has been nade by a
State CGovernment or an officer subordinate ‘to it or
confirmed by the State Governnent under -sub-section
(3), or a declaration has not been revoked by a State
CGover nent under sub-sec

19-833 SClI/ 76.
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tion (4), the Central Governnent nay, whenever it
considers it necessary so to do, require the State
CGovernment to furnish to the Central « Governnent the
information and materials on the basis  of which such
decl arati on has been made or confirnmed, or not revoked
as the case may be, and such other information and
materials as the Central Governnent nay deem necessary.

(9) Notwithstanding anything contained  in any
other law or any rule having the force of |aw, -

(a) the grounds on which an order of detention is
made or purported to be nade under section 3 against
any person in respect of whom a declaration is nade
under sub-section (2) or sub-section (3) and any
information or materials on which such grounds or a
decl arati on under sub-section (3) or the non-revocation
under sub-section (4) of a declaration are based, shal
be treated as confidential and shall be deenmed to refer
to matters of State and to be against the public
interest to disclose and save as otherw se provided in
this Act, no one shall conmmunicate or disclose any such
ground, information or inmmaterial or any docunent
cont ai ni ng such ground, information or materi al
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(b) no person against whom an order of detention
is made or purported to be nade under section 3 shal
be entitled to the comunication or disclosure of any
such ground, information or material as is referred to
in clause (a) or the production to himof any docunent
cont ai ni ng such ground, information or material.’

5. In section 18 of the principal Act, for the
words 'detained wunder this Act’, the words and figure
"in respect of whoman order is nmade or purported to be
made under section 3 shall be substituted, and shal
be deemed to have been substituted with effect fromthe
25t h day of June, 1975.

6. Any act or thing done or purporting to have
been done; before the 16th day of Novenber, 1975, under
the principal Act in respect of any person agai nst whom
an order of detention was made under that Act on or
after the 25th day of June, 1975 or in respect of any
such order ~of detention shall, for all purposes, be
deened to be as valid and effective as if the
amendnents made to the principal Act by sections 2 and
3, and clause (a) of section 4, of this Act had been in
force at all material tines."

During the pendency of these petitions under article
226 of the Constitution of India before the H gh Courts for
i ssue of wits of habeas corpus, it was contended on behal f
of the Union of |India and the States  that in view of the
Presidential order. dated June 27, 1975 wunder article 359
suspending the right of all persons to nove any court for
the enforcenent of the rights conferred by articles 14 21
and 22 of the Constitution, petitions for issue of wits of
habeas corpus were not nmaintainable. Particular stress was
| aid upon the fact that
259
the right to nmove the court for enforcement of the right
under article 21 had been suspended and as such no petition
for a wit of habeas corpus could be proceeded with. The
above nmentioned Presidential order was stated to be an
absolute bar to the judicial security of the ‘detention
orders. This contention did not find favour with the Hi gh
Courts and they held that despite the said Presidentia
order the petitions were naintainable and coul d be proceeded
with. Although opinions were not unani nbus on the point as
to whether the H gh Courts should w thout examning the
i ndividual facts of each case go into the question of the
area of the judicial scrutiny and if so, what was the area
of the judicial scrutiny, all the nine Hgh Courts which
dealt with the matter came to the conclusion that the
Presidential order did not create an absolute bar to the
judicial scrutiny of the validity of the detention. The nine
H gh Courts are:

(1) Del hi

(2) Karnataka

(3) Bombay (Nagpur Bench)

(4) Al ahabad

(5) Madras

(6) Rajasthan

(7) Madhya Pradesh

(8) Andhra Pradesh

(9) Punjab and Haryana.

In these appeal s before us, |earned Attorney-General on
behal f of the appellants has drawn our attention to the
difference in phraseology of the Presidential order dated
June 27, 1975 and the earlier Presidential orders dated
Novenber 3, 1962 and November 16, 1974 and has urged that in
view of the absolute nature of the Presidential order of
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June 27, 1975, petition for a wit of habeas corpus is not
mai nt ai nabl e.

There can be no doubt that the Presidential order dated
June 27, 1975 has been worded differently conpared to the
earlier Presidential orders which were issued under clause
(1) of article 359 and that there has been a departure from
the pattern which used to be adopted while issuing such
orders. The Presidential order dated Novenber 16, 1974 has
al ready been reproduced earlier. Presidential order dated
Novermber 3, 1962 issued under clause (1) of article 359 of
the Constitution read as under:

" ORDER
New Del hi, the 3rd Novenber, 1962

G S.R 146-In exercise of the powers conferred by

clause (1) of article 359 of the Constiution, the

Presi dent hereby declares that the right of any person

to nove any court ~for the enforcement of the rights

conferred by article 21 and article 22 of the

Constitution shall remain suspended for the period

duri'ng-whi ch the Procl amati on of Energency
260

i ssued under clause (1)  of article 352 thereof on the

26th October, 1962 is in force, if such person has been

deprived of any such rights under the Defence of India

ordi nance, 196 (4 of 1962) or any rule or order nade

t her eunder . "
on Novenber 6, 1962, the rules framed under the ordinance by
the Central Governnent were published. On Novenber 11, 1962
the Presidential order reproduced above was anmended and for
the words and figure "“article 21", the words and figures
"articles 14 and 21" were substituted. The Defence of India
ordi nance was subsequently replaced by the Defence of |India
Act and the rules framed under the ordi nance were deemed to
have been framed under the Act.” Perusal of the  above
Presidential order of 1962 shows that what was suspended was
the right of any person to nove any court for the
enforcenent of rights conferred ‘by articles 14, 21 and 22.
The suspensi on was, however, conditioned by the circunstance
that such person had been deprived of such rights under the
Def ence of India Act or any rule or order nmade thereunder
It was plain that in case a detention order was nade or any
other action was taken not under the ©provisions of the
Def ence of India Act or any rule or order nade thereunder
the sane could not enjoy the protection of the Presidentia
order under article 359. Another effect of-the Presidentia
order was that as long as the procl amati on of energency was
in force, the validity of the provisions of the Defence of
India Act or the rules or orders made thereunder could not
be assailed on the ground of being violative of articles 14,
21 and 22. It is also clear that in viewof article 358,
while a proclamation of energency was in operation, nothing
inarticle 19 could have restricted the power of the State
to make any law or to take any executive action which the
State could but for the provisions contained in Part |1l was
conpetent to nmake or to take.

Li kewi se, under the Presidential order dated Novenber
16, 1974 whi ch has been already reproduced earlier, what was
suspended was the right to nove any court with respect to an
order of detention which m ght have been nade or which m ght
be made thereafter under section 3(1)(c) of the Mintenance
of Internal Security Act as anmended for the enforcenent of
rights conferred by articles 14, 21 and clause (4) to (7) of
article 22 of the Constitution. Proceedings pending in any
court for the enforcement of any of the aforesaid rights
with respect to orders of detention made under section 3 (1)
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(c) too were suspended. It was plain fromthe | anguage of
the Presidential order that there could be no suspension of
the right nentioned in the Presidential order iif the
detention order could not be shown to have been nade under
section 3(1)(c) of MSA because an order not under section
3(1) (c) was outside the Presidential order.

The Presidential order of 1962 under article 359(1) of
the Constitution canme to be considered by this Court in the
case of Makhan Singh v. State of Punjab. (1) Gaj endragadkar
J. (as he then was) speaking for six out of the Bench of
seven Judges of this Court observed while dealing with the
effect of the Presidential order on a petition of habeas
cor pus:

(1) [1964] 4 S. C R 797.
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"W have already seen that the right to nove any
court which-is suspended by Art. 359(1) and the

Presidential order issued under it is the right for the

enf orcenent of “such of the rights conferred by Part 111

as may be nmentioned in the order. If in challenging the

validity of his detention order, the detenu is pleading
any right outside the rights specified in the order

his right to nmove any court in that behalf is not
suspended, because it is outside Art. 359(1) and
consequently outside the Presidential order itself. Let
us take a case/ where a detenu has been detained in
violation of | the mandatory provisions-of the Act. In
such a case, it may be opento the detenu to contend
that his detention is illegal for the reason that the
mandat ory provision of the Act have been contravened.

Such a plea is outside Art. 359(1) and the right of the

detenu to nove for his rel ease on-such a ground cannot

be affected by the Presidential order

Take al so a case where the detenu noves the Court
for a wit of habeas corpus on the ground that his
detention i has been ordered malafide. It is  hardly
necessary to ; enphasise that the exercise of a power
nal afide is wholly outside the scope of the Act
conferring the power and can ; always be successfully
challenged. It is true that a nere allegation that the
detention is malafide would not be enough; the detenu
will have to prove the mal afides. But if the mal afides
are alleged, the detenu cannot be precluded from
substantiating his plea on the ground of “the ~bar
created by Art. 359(1) and the Presidential order. That

i s another kind of plea which is outside the purview of

Art. 359(1)."

It was further observed

"It is only in regard to that class of cases falling

under s. 491(1) (b) where the legality of the detention

is challenged on grounds which fall under Art. 359(1)

and Presidential order that the bar would operate. In

all other cases falling wunder s. 491(1) the bar would
be i napplicable and proceedi ngs taken on behal f of the

detenu will have to be tried in accordance with | aw. W
ought to add that these categories of pleas have been
nmentioned by us by way of illustrations, and so, they

shoul d not be read as exhausting all the pleas which do
not fall within the purview of the Presidential order
There is yet another ground on which the validity
of the detention may be open to challenge. If a detenu
contends that the operative provision of the | aw under
whi ch he is detained suffers fromthe vice of excessive
del egation and 1S, therefore, invalid, the plea thus
rai sed by the detenu cannot at the threshold be said to
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be barred by the Presi-

262
dential order. In terms, it is not a plea which is
relatable to the fundanmental rights specified in the
said order. It is a plea which is independent of the

said rights and its validity nmust be exam ned."

In the case of State of Mharashtra v. Prabhakar
Pandurang Sangzgiri & Anr(1). Subba Rao J. (as he then was)
speaking for the Constitution bench of this Court observed:

"Article 358 of the Constitution suspends t he
provisions of Art. 19 of Part Ill1 of the Constitution
during the period the proclamation of energency is in
operation; and the order passed by the President under
Art. 359 suspended the enforcenment, inter alia, of Art.
21 during the period of the said enmergency. But the
President’s order was a  conditional one. In effect it
said that the right to nove the Hgh Court or the
Supreme Court renmained suspended if such a person had
been deprived of his personal |iberty under the Defence
of  India Act, 1962, “or any rule or order nade
thereunder. |If a person was deprived of his persona
liberty not under the Act or a rule or order made there
under but in contravention thereof, his right to nove
the said Courts in-that regard would not be suspended.
The question, therefore, in this case is whether the
first respondent’s liberty has been restricted in terns
of the Defence of India Rules where  under he was
detained. If it was in contravention of the said Rules
he woul d have the right to -approach the H gh Court
under Art. 226 of the Constitution."

Simlar view was expressed in the case of Dr. Ram
Manohar Lohia v. State of Bihar & Ors.(2) Sarkar J. (as be
then was) in that case observed that where a person was
detained in violation OF the nmandatory provisions of the
Def ence of |India Act, his right to nove the court was not
suspended. Hidayatullah and Bachawat JJ. referred to the
fact that the Presidential order (did not say that even if a
person was proceeded against in breach of the Defence of
India Act or the rules, he could not nove the court or
conplain that the Act and the Rules under colour of which
some action was taken did not warrant it. The Presidential
order was held to have not intended to condone an
illegitimate enforcement of the Defence of India Act.
Raghubar Dayal J. held that the Court could go-into the
guestion as to whether the District Mgistrate exercised the
power of detention under the Defence of |ndia Rules bonafide
and in accordance with the rules. Midhol kar J. Onserved that
if a detenu contends that the order. though it purports to
be under rule 30(1) of the Defence of India Rules, was not
conpetently nade, this Court had a duty to enquire into the
matter. Sarkar, Hidayatullah, Midhol kar and Bachawat JJ. On
consi deration of the naterial before them found that as the
detention order had been made with a view to present the
detenu from acting in a manner prejudicial to the
mai nt enance of

(1) [1966] 1 S. C R 702.

(2) [1966] 1 S. C R 709
263
| aw and order and not public order, as contenplated by rule
30, the detention order was not in conformty with [aw. The
petitioner in that case was accordingly directed to be set
at liberty.

The observations in the cases referred to above show
that the wvalidity of the detention orders could be assailed
despite the Presidential orders of: 1962 and 1974 under
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article 359 in case the right relied upon was not one
covered by these Presidential orders. The protection

af forded by those Presidential orders was not absolute, it
Was conditional and confined to ruling out the challenge to
detention orders and ot her actions taken under the
provisions mentioned in those Presidential orders on the
score of contravention of the articles specified in those
orders. If the detention of a detenu was not in accordance
with the provisions nentioned in the Presidential orders,
the Presidential orders did not have the effect of affording
protection to the detention order and it was perm ssible to
chall enge the validity of the detention on the ground that
it had not been nade under the specified provisions but in
contraventi on of those provisions.

W may now deal with the Presidential order dated June
27, 1975 with which we - are concerned. Unlike the
Presidential orders wunder clause (1) of article 359 issued
earlier, this Presidential order nmakes no reference to any
detention order nade under any specified provision. It seeks
to inpose a bl anket suspension of the right of any person,
i ncludi ng-a foreigner, to nmove any court far the enforcenent
of the rights conferred by articles 14, 21 and 22 of the
Constitution and of all proceedings pending in any court for
the enforcenent of the above nentioned rights for the period
during which the proclamation of energency is in force. The
observations which were nade by this court in the cases
referred to above in the context of the phraseol ogy of the
earlier Presidential = orders of 1962-and 1974 nanely the
detention orders nmade under specified provisions, cannot now
be relied upon while construing the ambit  of the
Presidential order of June 27, 1975.

The difference in phraseol ogy of the Presidential order
dated June 27, 1975 and that of the earlier Presidentia
orders would not, however, justify the conclusion that
because of the new Presidential order dated June ’27, 1975 a
detention order need not conply with the requirenments of the
| aw providing for preventive detention. Such a detention
order would still be Iliable to be challenged in a court on
the ground that it does not conply with the requirenent of
law for preventive detention if ground for such challenge be
permssible in spite of and consistently with the new
Presidential order. The effect of the change in phraseol ogy
woul d only be that such of the observations which were nade
in the cases nentioned above in the context of the | anguage
of the earlier Presidential orders cannot- now be relied
upon. Reliance, however, <can still be placed upon the
observations made in those cases which were not l'inked with
the phraseol ogy of the earlier Presidential orders.

Question then arises as to what is the effect of the
suspension of the right of a person to nove any court for
the enforcenent of rights
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conferred by articles 14, 21 and 22 of the Constitution. One
obvious result of the above is that no one can rely upon
articles 14, 21 and 22 with a viewto seek relief fromany
court. According to the stand taken by the | earned Attorney
General, the effect of the suspension of the right of a
person to move any court for the enforcenment of the right
conferred by article 21 is that even if the order for
detention has been nade w thout the authority of Ilaw, no
redress can be sought fromthe court agai nst such detention
order. Article 21 of the Constitution reads as under

"No person shall be deprived of his life or persona

liberty except according to procedure established by

[ aw. "
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It is wurged that article 21 is the sole repository of one’'s
right to |ife or personal liberty. The nonment the right to

nove any court for enforcenent of article 21 is suspended,
no one can, according to the subnission, conplain to the
court of deprivation of Ilife or personal liberty for any
redress sought from the court on that score would be
enforcenent of article 21. Petition under article 226 for

the issue of a wit of habeas corpus, it is contended by
| earned Attorney GCeneral, is essentially a petition to
enforce the right of personal liberty and as the right to

nmove any court for the enforcement of the right conferred by
article 21 is suspended, no relief can be granted to the
petitioner in such petition

In order to assess the force of the above argunent, it
may be necessary to give the background and the history of
article 21. In the original draft of t he I ndi an
Constitution, in the article which now stands as article 21
the words  used were "in accordance with due process of |aw'
i nstead of the words "according to procedure established by
law." The concept of expression "due process of law' or its
equi valent "law of the land" traces its lineage for back
into the beginning of the 13th century A . D. The fanmpus 39th
chapter of the Magna Carta provides that "no free man shal
be taken or inprisoned or disseized, or outlawed or exiled
or in any way destroyed; nor shall we go upon himnor send
upon him but by the lawful judgnent of his peers and by the

law of the land." Magna Carta as a charter of English
liberty was confirned by successive English nonarchs. It was
in one of these confirmations (28 Ed. 111, Chap. 3) known as

"Statute of Westm nster of the liberties of London" that the
expression "due process of |law' appears to have been used
for the first time. Neither of the expressions "due process
of law' or "law of the [and" was explained or defined in any
of the docunents, but on the authority of Sir Edward Coke it
may be said that both the expressions have the same neaning.
In substance, they guaranteed that persons should not be
i mprisoned without proper indictnent and trial by peers, and
that property should not be seized except in proceedings
conducted in due form in which the owner or the person in
possessi on should have an opportunity to show cause why
sei zure should not be nade. The expressi on "due process of
law' came to be a part of the US Constitution by the Fifth
Amendnent which was adopted in 1791 and which provi ded that
"no person shall be
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deprived of life, liberty or property w thout due process of
law." A Simlar expression was used in the Fourteenth
Amendnent in 1868. It has been said that few phrases in the
law are so elusive of exact apprehension as "due process of
law." The United States Supreme Court has al ways declined to
give a conprehensive definition of it and has preferred that
its full neaning should be gradually ascertained by the
process of inclusion and exclusion in the course of the
decisions as they arise. The expression "due process  of
law," as wused in the US Constitution, has been taken to
inmpose a limtation upon the powers of the Governnent,
legislative as well as executive and judicial. Applied in
Engl and as protection agai nst executive usurpation and roya
tyranny, in America it becane a bulwark against arbitrary
| egislation. "Due process of law, " according to Cooley,
"means in each particular case such an exercise of the
powers of Government as the settled naxins of |law pernit and
sanction, and wunder such safeguards for the protection of
i ndi vidual rights as those maxims prescribe for the class of
cases to which the one in question belongs" (Constitutiona
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Limtations, Vol. Il, p. 741).

"Till about the mddle of the 19th Century, due process
clause was interpreted as a restriction upon procedure, and
particularly the judicial procedure, by which the Governnent
exercises its power. Principally it related to the procedure
by which persons were tried for crimes and guaranteed to
accused persons the right to have a fair trial in Conpliance
with well established crimnal proceedi ngs. The sane
principle applied to the nmachinery or proceedi ngs by which
property rights were adjudicated and by which the powers of
em nent domain and taxation were exercised. During this
period it was not considered to have any bearing on

substantive law at all. Subsequently view canme to be
accepted that the concept of due process of |aw protected
rights of life, liberty and property. This change in

judicial thinking was influenced in a great nmeasure by the
i ndustrial devel opnent leading to accunulation of |arge
capital-in the hands of industrialists and the energence of
a definite |abouring class. MWat constituted legitimte
exerci se 'of ~ the powers of legislation nowcanme to be a
judicial question and no statute was valid unless it was
reasonabl e in the opinion of the Court. The US Suprene Court
laid stress wupon the word "due" which occurs before and
qgualifies the expression "process of |law " "Due" neans "what
is just and proper" according to the circunstances of a
particul ar case. The word introduces a variable elenent in
the application of the doctrine, for what is reasonable in
one set of circunstances may not ~be so in another set of
ci rcunst ances. The requirement of ~due process  clause as a
substantial restriction on CGovernment control is also now
becoming a thing of the past and the rule is being
restricted nore and nore to its original procedural aspect
(see observations of Mikherjea J. in the case of A K

Copal an, (supra).

At the time the Constitution was being drafted, the
Constitutional Adviser M. B. N Rau had discussions with US
Constitutional experts sone of = whom expressed the opinion
that power of review inplied in due process clause was not
only undenocratic because it
266
gave the power of vetoing legislation to the judges, but
also threw an unfair burden on the judiciary. This view was
conmuni cated by M. Rau to the Drafting Conmittee  which

t hereupon substituted the words "except according to
procedure established by law' for words “due process, of
law." In dropping the words "due process of law, " the

franers of our Constitution prevented the introduction of
el enments of vagueness, uncertainty and changeability which
had grown round the due process doctrine in the ‘United
States. The words ' except according to procedure
established by law' were taken from article 31  of the
Japanese Constitution, according to which "no person shal

be deprived of life or Iliberty nor shall any crinna
liability be i mposed, except according to procedure
established by law. The article is also somewhat sinmlar to
article 40(4)(1) of Irish Constitution, according to which
no person shall be deprived of his personal liberty save in
accordance with law " It was laid down in Gopal an’s case by
the mpjority that the word "l aw' has been used in article 21
in the sense of State-made |aw and not as an equival ent of
law in the abstract or general sense enbodying the
principles of natural justice. "The procedure established by
aw' was held to nean the procedure established by | aw made
by the State, that is to say, the Union Parlianent or the
| egislatures of the States, Law, it was also observed by
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Mukherjea J., neant a valid and binding law under the
provisions of the Constitution and not one infringing
fundanental rights.

The effect of the suspension of the right to nove any
court for the enforcement of the right conferred by article
21, in my opinion, is that when a petitionis filedin a
court, the court would have to proceed upon the basis that
no reliance can be placed upon that article for obtaining
relief from the court during the period of energency.
Question then arises as to whether the rule that no one
shall be deprived of his life or personal liberty w thout
the authority of law still survives during the period of
enmergency despite the Presidential order r suspending the
right to nove any court for the enforcenent of the right
contained in article 21. The answer to this question is
linked with the answer to the question as to whether article
21 is the sole repository of the right to |ife and persona
liberty. After giving the matter ny earnest consideration,
am of the opinion that article 21 cannot be considered to be
the sole repository of the right to life and persona
liberty. The right to |life and personal liberty is the nost
precious right of human beings in civilised societies
governed by the rule of law. Many nodern constitutions
i ncorporate certain  fundanental rights, including the one
relating to personal freedom According to Bl ackstone, the
absolute rights of Englishmen were the rights of persona
security, personal liberty and private  property. The
Ameri can Declaration' of |ndependence (1776) states that al
men are created equal, and anong their inalienable rights
are life, [liberty, and the pursuit of happiness. The Second
Anmendnent to the US Constitution refers inter alia to
security of person, while the Fifth ~Arendnent prohibits

inter alia deprivation of Iife and liberty wthout due
process of law. The different Declarations of Human Rights
and fundanental freedons have all laid stress wupon the
sanctity
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of life and liberty. They have also given expression in
varyi ng words to the principle that no one shall be

deprived of his life or liberty wthout the authority of
law. The International Comm ssion of Jurists, which .is
affiliated to Unesco, has been attenpting with considerable
success to give naterial content to "the Rule of Law," an
expression used in the Universal Declaration of Human
Rights. One of its npst notable achievements was the
Decl aration of Delhi, 1959. This resulted from a Congress
held in New Delhi attended by jurists from nore than 50
countries, and was based on a questionnaire circulated to
75,000 | awers. "Respect for the suprene value of ~ human
personality" was stated to be the basis of all |aw (see page
21 of the Constitutional and Adnministrative Law by o. Hood
Phillips, 3rd Ed.

Freedom under law, it may be added, is not absolute
freedom It has its own limtations inits own interest, and
can properly be described as regulated freedom In the words
of Ernest Barker, (1) the truth that every man ought to be
free has for its ot her side the conplenentary and
consequential truth that no man can be absolutely free. that

(ii) the need of liberty for each is necessarily qualified
and conditioned by the need of liberty for all: that (iii)
liberty in the State or legal liberty, is never the absolute

liberty of all: that (iv) liberty within the State is thus a
relative and regulated liberty; and that (v) a relative and
regul ated liberty; actually, operative and enjoyed. is a
liberty greater in anpbunt an absolute liberty could ever be-
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if indeed such liberty could ever exist, or even anount to
anything nore than nothing at all

Rule of lawis the antithesis of arbitrariness. Plato
bel i eved that if philosophers were Kkings or ki ngs
phi | osophers government by wll wuld be instrinsically
superior to governnent by law, and he so proclained in his
Republic. Experience eventually taught himthat this idea
was not obtainable and that if ordinary men were allowed to
rule by wll alone the interests of the conmunity woul d be
sacrificed to those of the ruler. Accordingly. in the Laws
he modified his position and urged the acceptance of the

"second best", nanmely government under |aw. Since then the
guestion of the relative nerits of rule by |aw as agai nst
rule by wll has been often debated. In the aggregate the

deci sion has been in favour of rule by law. On occasions
however, we have slipped -back into government by will only
to return again, sadder~ and wiser nen, to Plato’s "second
best" when the hard facts of human nature denonstrated the
essential ‘egotism of nen and the truth of the dictumthat
all power. corrupts and absolute power corrupts absol utely.
Bracton’s dicta that if the king has no bridle one ought to
be put wupon him and that although the king is under no nan
he is under God and the | aw Fortescue’s insistence that the
real mof England is a reginempoliticiumet regale and hence
limted by | aw. Coke’ s observation that "Magna Carta i s such
a fellow that he will have no sovereign"; these are but a
few of the beacons lighting the way to the triunph of the
rule of law (see 'pages 3-6 of the Rule of Law by Malcolm
Macdonald & ors.). Rule of lawis now the accepted norm of
all civilised societies. Even if there have been deviations
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fromthe rule of law, such deviations have been covert and
di sguised for no governnent in a civilized country is
prepared to accept the ignomny of governing wthout the
rule of law. As observed on page 77 of Constitutional Law by
Wade and Phillips, 8th Ed., the rule of |aw has cone to be
regarded as the mark of a free( society. Adnittedly its
content is different in different countries, nor is it/ to be
secured exclusively through the ordinary courts. But

everywhere it is identified with the liberty of the
individual. It seeks to maintain a balance between the
opposi ng notions of individual |iberty and public order. In

every State the problem arises of reconciling human rights
with the requirenments of public interest. Such harnonising
can only be attained by the existence of independent courts
whi ch can hold the balance between citizen and State and
conpel Governments to conformto the | aw.

Sanctity of |life and liberty was not sonething new when
the Consitution was drafted. It represented a fact of ‘higher
val ues whi ch manki nd began to cherish in its evol ution from
a state of tooth and claw to a civilized existence.
Li kewi se, the principle that no one shall be deprived of his
life and liberty without the authority of |aw was not the
gift of the Constitution. 1t was a necessary corollory of
the concept relating to the sanctity of life and liberty; it
exi sted and was in force before the comng into force of the
Constitution. The idea about the sanctity of Iife and
liberty as well as the principle that no one shall be
deprived of his life and liberty wthout the authority of
|aw are essentially two facets of the same concept. This
concept grew and acquired dinensions in response to the
i nner urges and nobl er i mpul ses with the march of
civilisation. Geat witers and teachers, philosophers and
political thinkers nourished and helped in the efflorescence
of the concept by rousing the conscience of mankind and by
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making it conscious of the necessity of the concept as
necessary social discipline in self-interest and for orderly
exi stence. According even to the theory of social conpact
many aspects of which have now been discredited, individuals
have surrendered a part of their theoretically unlinted
freedomin return or the blessings of the government. Those
bl essings include governance in accordance wth certain
norms in the matter of life and liberty of the citizens.
Such norms take the shape of the rule of |aw Respect for
law, we must bear in mind, has a nutual relationship with
respect for government. Erosion of the respect for law, it
has accordingly been said, affects the respect for the
government. Government under the |aw neans, as observed by
Macdonal d, that the power to govern shall be exercised only
under conditions laid down in constitutions and |aws
approved by either the people or their representatives. Law
thus energes as anormlimting the application of power by
the government —over the citizen or by citizens over their
fellows. Theoretically all men are equal before the | aw and
are equally bound by it regardless of their status, class,
office or_authority. At the same tine that the | aw enforces
duties it also protects rights, even against the sovereign

CGovernment under |awthus seeks the establishnent of an
ordered community i'n which the individual, aware of his
rights and duties, conprehends the area of activity within
whi ch, as a responsible and intelligent person, he may
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freely order his life, secure frominterference fromeither
the government or other individuals (see Rule of Law, page
6). To quote further from Professor Macdonal d:

"It is clear enough t hat hi-gh echel on
adm ni strators are understandably inpatient wth the
restraints inmposed upon them by the traditional concept
of the rule of law as devel oped by Di cey.
Admi ni strators deal with the inplenmentation of highly
technical and complex matters involving the i medi ate
interests of nany citizens, To acconplish this they are
granted wide discretion in the use of adm nistrative
power to effectuate broad policies laid down by the
legislators. It is natural that they should desire to
have the conflicts which arise as the result of the
exercise of their discretion adjudicated by tribunals
conposed of experts acquainted with the details of the
matters at issue, rather than by judges trained only in
the law. Hence their resistance to judicial review of
adnmi ni strative ’findings of fact’ as opposed to
"findings of law . The very things which a court of |aw
prizes-rules of evidence, common |aw procedures, even
due process-frequently appear to the adm nistrators as
obscuranti st devices enployed by those who oppose the
very principle of the policy he is attenpting to
ef fectuate. Oten, secretly if not openly, the
admi ni strator considers hi s policy to be t he
incarnation of the best interests of the people, or at
| east of their best interests if they really understood
them and hence considers hinself as arrayed on the
side of progress and 1ight against the dark forces of
reaction. E

Thus our ’'wonderland of bureaucracy’, as Beck has
called it, has sought autonony from the traditiona
rule of courts and law. If it should succeed we should
then indeed be confronted with a vital segnent of
govern nental power which would have escaped from | ega
control and becone arbitrary inits acts. To prevent
this we have subjected the acts of admnistrators to
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challenge in the courts on the basis of ultra vires,

and provided for judicial review of admnistrative

tribunals’ finding of law " (see ibid page 8)

To use the words of Justice Brandeis(l) wth sone
nodi fication, experience should teach us to be nbst on our
guard to protect |liberty when the Governnent’s purposes are
beneficent. Men born to freedomare naturally alert to repe
invasion of their liberty by evil-mnded persons. G eatest
danger to liberty lies in insidious encroachnent by nen of
zeal, well-meaning but |acking in due deference for the rule
of |aw

Even in the absence of article 21 in the Constitution,
the State has got no power to deprive a person of his life
or liberty without
(1) AOnstead v. United States, 277 U S. 438 (1928).
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the authority of law. This is the essential postulate and
basi ¢ assunption  of the rule of |law and not of men in al
civilised nations. Wthout such sanctity of |I|ife and
liberty, the distinction between a |aw ess society and one
governed by laws would cease to have any neaning. The

principle that no one shall be deprived of his Ilife or
liberty without the authority of law is rooted in the
consi deration that life and liberty are pricel ess

possessi ons whi ch cannot be nmade the plaything of individua
whimand caprice and that any act which has the effect of
tampering Wth life and |iberty nust receive sustenance from
and sanction of ' the [ aws of the land. Article 21
i ncorporates an essential aspect of that principle and nakes
it part of the fundanental rights guaranteed in Part [11 of
the Constitution. |t does not, however, ~follow from the
above that if article 21 had not been-drafted and inserted
in Part IIl, in that event it would have been pernissible
for the State to deprive a person of ~his life or liberty
without the authority of |aw  No case has been cited before
us to show that before the comng into force of the
Constitution or in countries under rule of |aw where there
is no provision corresponding to.article 21, a ‘claimwas
ever sustained by the courts that the State can deprive a
person of his life or liberty without the authority of |aw
In fact, any suggestion to such a claimwas unequivocally
repelled. In the case of Janes Sommersett(1) Lord Mansfield
dealt with a case of a negro named Somersett, who was bei ng
taken in a ship to Jammica for sale in a slave market. Wen
the ships anchored at London port, a habeas corpus petition
was presented by some Englishmen who were noved by the
yelling and cries of Somersett. In opposition to the
petition the slave trader took the plea that there was no
[ aw which prohibited slavery. Lord d Mansfield while
repelling this objection nade the follow ng observation in
respect of slavery which is one of the worst fornms of
deprivation of personal freedom
"It is so odious that nothing can be suffered to
support it but positive |aw whatever inconveniences,
therefore, nay follow fromthis decision, | cannot say
this case is allowed or approved by the | aw of Engl and;
and therefore the black must be di scharged."
In other case, Fabrigas v. Mostyn(2) Lord Mansfield observed
on page 173:
"To lay down in an English court of Justice that a
Governor acting by virtue of Letters Patent. under the
Great Seal, is accountable only to God and his own con
science; that he is absolutely despotic and can spoil
plunder. and affect His Mjesty' s subjects, both in
their liberty and property, wth inmpunity, is a
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doctrine that cannot be maintai ned"
The above observations were relied upon in the natter of
Anmeer Khan(3). | may also refer to the observations of Lord
Atkin in the

(1) [1772], 16 Cr. Pract. 289.

(2) 1 Cowp., 161.

(3) 6 Bengal Law Reports 392
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case of Eshugbavi Eleko v. Oficer Admnistering the
CGovernment of Nigeria (1)
"In accordance with British jurisprudence, no
menber of the executive can interfere with the liberty
or property of ;3 British subject except on the
condition that he can. sup port the legality of his
action before a Court  of Justice. And it is the
tradition of BritishJustice that Judges should not
shrink from deciding such issues in the face of the
executive
The above rul e | aid down in Eleko's case was foll owed by the
H gh Courts in India before the comng into force of the
Constitution in Prabhakar Kesheo Tare & ors. v. Enperor(2),
Vi m abai Deshpande v. Enperor(2), Jitendranath Ghosh v, The
Chief Secretary to the Government of Bengal (4) and In re:
Banwari Lal Roy & ors.(5). The rule laid down in Eleko’ s
case was also followed by the Constitution Benches of this
Court after the coming force of the Constitution in the
cases of Bidi Supply Co. v. The Union of India & ors.(6) and
Basheshar Nath v. The Conmi ssioner of Incone-tax, Delhi &
Raj ast han & Anr. (7).

| amunable to subscribe tothe view that when right to
enforce the right under article 21 is suspended, the result
woul d be that there would be no renmedy against deprivation
of a person's life or liberty by the State even though such
deprivation is wthout the authority of law or even in
flagrant violation of the provisions of |aw The right not
to be deprived of one’'s life or liberty wthout the
authority of law was not the creation of the Constitution
Such right existed before the Constitution cane into force.
The fact that the framers of the Constitution nmade an aspect
of such right a part of the fundamental rights did not have
the effect of exterminating the independent identity of such
right and of making article 21 to be the sole repository of
that right. |Its real effect was to ensure that a | aw under
which a person can be deprived of his |life or ~persona
liberty should prescribe a procedure for ~such-deprivation
or, according to the dictumlaid down by Mikherjea, J. in
Copal an’ s case, such | aw should be a valid |l aw not viol ative
of fundanent al rights guaranteed by Part Il of the
Constitution. Recognition as fundanental right of one aspect
of the pre-Constitutional right cannot have the effect of
maki ng things | ess favourable so far as the sanctity of life
and personal liberty is concerned conpared to the position
if an aspect of such right had not been recognised as
fundanmental right because of the vul nerability of
fundanental rights accruing from article 359. | am also
unable to agree that in view of the Presi-

(1) AIR 1931 P.C. 248.

(2) AIR 1943 Nag. 26.

(3) A I. R 1945 Nag. 8.

(4) 1. L. R 60 Cal. 364.

(5) 48 C W N. 766

(6) [1956] S. C. R 267.

(7) [1959] Supp. (1) S. C R 528.
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dential order in the matter of sanctity of life and liberty,
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things would be worse off conpared to the state of law as it
exi sted before the coming into force of the Constitution

The case of Dhirubha Devisingh Gohil v. The State of
Bonbay(1) upon which reliance has been placed by |earned
Attorney General cannot be of nuch assistance to him In
that case this Court held that the validity of the Bombay
Tal ugdari Tenure Abolition Act, 1949 cannot be questi oned on
the ground that it takes away or abridges the fundanenta
rights conferred by the Constitution of India in view of the
fact that Act had been inserted, in the Ninth Schedul e of
the Constitution. This Court also repelled the contention
that the said Act was violative of section 229 of the
Government of India Act, 1935 because, in the opinion of the
Court, the right secured by section 229 was lifted into the
formal category of a fundanental right. The principle laid
down in that case cannot be  invoked in a case Ilike the
present wherein the area covered by the right existing since
before the Constitution is wder than the area covered by
the fundamental right and the fundanental right deals with
only an ‘aspect of such pre-existing right. Mreover, the
correctness of the view taken-in the above case, in ny
opinion, is open to question in view of the |ater decision
of Makhan Singh (supra) decided by a Bench of seven Judges
wherein it has been observed on page 821 that after the
coming into force/of the Constitution, a detenu has two
remedi es, one under /article 226 or ~article 32 of the
Constitution and another under section 491 of the Code of
Crimnal Procedure. Makhan Singh's case, as discussed
el sewhere, shows that the renedy under an earlier statuory
provi sion woul d not get obliterated because of the identica
renmedy by a subsequent Constitutional provision-and that the
two can co-exist without |losing their independent identity.

Preventive detention, though not strictly punishment,
is akin to punishnment, because of the evil consequences of
bei ng deprived of one’s |I|iberty. No one under our |aws can
be deprived of his life or liberty w thout the authority of
law. This would be evident from the fact that if a person
wi thout the authority of |aw takes another person’s life, he
would normally be guilty of +the offence of culpable
homi ci de. Likewise, if a person deprives another ~of his
liberty by confining him he would in the absence of any
valid justification, be guilty of wongful confinement. It
is for that reason that <courts have insisted upon the
authority of law for a public servant to take away someone’s
life or liberty. An executioner carrying out the sentence of
death inposed by the court would not conmit the offence of
hom ci de, because he is executing the condemmed man in
obedi ence to a warrant issued by a court having jurisdiction
in accordance with the law of the |and. Likewise, ajailor
confining a person sentenced to inprisonnment is not guilty
of the offence of wongful confinenment. The principle that
no one shall be deprived of his Ilife or liberty w thout the
authority of |law stenms not nerely fromthe basic assunption
in every civilised society governed by the rule of law of
t he

(1) [1955] 1 Ss. C R 691
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sanctity of life and liberty, it flows equally fromthe fact
that under our penal laws no one is enpowered to deprive a
person of his life or liberty without the authority of I|aw

The fact that penal laws of India answer to the
description of the word "law', which has been wused in
article 21 would not mlitate against the inference that
article 21 is not the sole repository of the right to life
or personal liberty and that the principle that no one shal
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be deprived of his I|ife or personal liberty wthout the
authority of law flows fromthe penal |aws of India. Nor is
it the effect of article 21 that penal |laws get nerged in
article 21 because of the fact that they constitute "law' as
mentioned in article 21 for were it so the suspension of
the right to nove a court for enforcenent of fundamenta
ri ght contained in article 21 would also result in
suspensi on of the right to nove any court for enforcenent of
penal | aws

It has been pointed out above that even before the
coming into force of the Constitution, the position under
the common Ilaw both in England and in India was that the
State could not deprive ‘a person of his life and liberty
without the authority of law. The sanme was the position
under the penal laws of India. It was all offence under the
I ndi an Penal Code, as already mentioned, to deprive a person
of his life or |liberty unless such a course was sanctioned
by the ~Taws of ~the lland. An action was al so naintainable
under the |aw of torts for wongful confinenent in case any
person was ~deprived of his personal |I|iberty wthout the
authority of law. In addition to that, we had section 491 of
the Code of Crininal Procedure which provided the renedy of
habeas corpus against detention wthout the authority of
law. Such laws continued to remain in force in view of
article 372 after the coming into force of the Constitution
According to that article, notw thstanding the repeal by
this Constitution  of the enactnments referred to in article
395 but subject ' to the other provi si ons of this
Constitution, all the lawin force in the territory of India
i medi ately before the conmencenent of thi's Constitution
shall continue in force therein until altered or repeal ed or
amended by conpetent legislature or other conpetent
authority. The law in force, as observed by the majority of
he Constitution Bench in the ease of Director of Rationing
and Distribution v. The Corporation of Calcutta & Os.
include not only the statutory | aw but al so custom or usage
having the force of |law as alsothe common |aw of Engl and
which was adopted as the law of the country before the
coming into force of the Constitution. The position thus
seenms to be firmy established that at the tine the
Constitution cane into force, the |l egal position was that no
one could be deprived of his life or liberty wthout the
authority of |aw

It is difficult to accede to the contention that
because of article 21 of the Constitution, the |l aw which was
already in force that no one could be deprived of his life
or liberty without the authority of |aw

(1) [1961] 1 S. C R 158.
18-833SCl/ 76
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was obliterated and ceased to remain in force. No rule of
construction interpretation warrants such an inference.
Section 491 of the Code of Criminal Procedure continued to
remain an integral part of that Code despite the fact that
the High Courts were vested with the power of issuing wits
of habeas corpus under article 226. No subni ssion was ever
advanced on the score that the said provision had becone a
dead letter of unforceable because of the fact that article
226 was made a part of the Constitution. Indeed, in the case
of Mal kha Singh (supra) Gajendragadkar J. speaking for the
majority stated that after the comng into force of the
Constitution, a party could avail of either the renedy of
section 491 of the Code of Criminal Procedure or that of
article 226 of the Constitution. The above observations
clearly go to show that constitutional recognition of the
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remedy of wit of habeas corpus did not obliterate or
abrogate the statutory renmedy of wit of habeas corpus.
Section 491 of the Code of Criminal Procedure continued to
be part of that Code till that Code was replaced by the new
Code. Although the renedy of wit of habeas corpus is not
now avail able under the new Code of Crimnal Procedure,
1973, the sane renedy is still available under article 226
of the Constitution.

Qur attention has been invited to section 18 of the
mai nt enance of Internal Security Act as anmended. According

to that section, no person, including a foreigner, in
respect of whoman order is nade or purported to be made
under section 3 shall have any right to personal liberty by
virtue of natural law or common law, if any. This section
would not, in nmy opinion, detract frommy conclusion that
article 21 is not the sole repository of the right to
personal liberty. It has been pointed out above that the
principle that no one shall be deprived of his life and
personal liberty wthout the —authority of |aws follows not

nerely from common law, it flows equally fromstatutory |aw
like the —penal law in force in Indira. The above principle,
as would appear from what has been discussed el sewhere, is
al so an essential facet of the rule of law Section 18,
therefore, cannot be of nuch assistance to the appellants. |
am al so unable to/ subscribe to the view that section 18
woul d have the effect of enlarging the anbit of the power of
the detaining authority for the purpose of passing an order
for detention. There has been, it needs to be enphasi sed, no
amendment of section 3 of the “Act. Section 18 cannot be
construed to nean that even if  an order for detention is
made on grounds not warranted by section 3 of the Act, it
shall be taken to be an order under section 3 of the Act.
Apart from the fact that such an inference is not
perm ssi ble on the | anguage of section 18, the acceptance of
this view would also render thevalidity of section 18 open
to question on the ground that it suffers fromthe vice of
excessi ve del egation of l|egislative power. The |egislature
is bound to lay down the |egislative policy by prescribing
the circunstances in which an order for detention /‘can be
made. It is not permissible for the legislature to confer a
power of detention wthout |aying down guidelines and
prescribing the circunstances in which such order should be
made. To do so would be tantampbunt to abdication of
| egislatitve function for in such
275
an event it would be open to the detaining authority to
detain a person on any ground what soever.

| agree with the learned Attorney General that if we
are to accept his argunent about the scope of the
Presidential order of June 27, 1975, in that event we have
to accept it inits entirety and go the whole hog; there is
no half way house in between. So let us exanine the
consequences of the acceptance of the above argunent. This
would nean that if any official, even a head constable of
police, capriciously or maliciously, arrests a person-and
detains him indefinitely without any authority of law, the
aggrieved person would not be able to seek any relief from
the courts against such detention during the period of
emergency. This would also nmean that it wuld not be
necessary to enact any |aw on the subject and even in the
absence of any such law, if any official for reasons which
have nothing to do with the security of State or nai ntenance
of public order, but because of personal aninobsity, arrests
and puts behind the bar any person or a whole group or
fam |y of persons, the aggrieved person or persons woul d not
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be able to seek any redress froma court of |law. The sane
woul d be the position in case of threat of deprivation or
even actual deprivation of life of a person because article
21 refers to both deprivation of Ilife as well as persona
liberty. Whether such things actually cone to pass is not
the question before us; it is enough to state that all these
are perm ssible consequences from the acceptance of the
contention that article 21 is the sole repository of the
right life and personal liberty and that consequent upon
the issue of the Presidential order, no one can approach any
court and seek relief during he period of emergency against

deprivation of life or personal liberty. In order words, the
position would be that 'so far as executive officers are
concerned, in nmatters relating to life and personal liberty

of citizens, they would not be governed by any |aw, they
woul d not be answerable toany court and they would be
wi el ding nore or |ess despotic powers.

To t ake anot-her illustration. Supposi ng the
Presidential order ~under article 359(1) were to nention
article 21 ~but not article 22. The acceptance of the above
submi ssi on_advanced on behalf —of the appellants woul d rmean
that if the State does not release a detenu despite the
opi nion of the Advisory Board that there is no sufficient
cause for his detention and thus keeps himin detention in
fragrant violation' of the provisions of article 22, no
habeas corpus petition would be maintainable and this woul d
be so even though article 22 itself is a fundanmental right.

The right to nove a court for-enforcenent of a right
under article 19 has  now been ~suspended by = the President
under an order issued under article 359(1). The effect of
that, on a parity of reasoning advanced on behalf of the
appel l ant would be, that no one can file a suit during the
period of enmergency against the State for recovery of
property or nmoney (which is a formof property) because such
a suit, except in some contingencies, would be a Suit to
enforce the right contained in article 19.
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Not much argunent is needed to show that if two
constructions of Presidential order were possible, one
leading to startling results and the other not leading to
such results, the court should lean in favour of such
construction as would not |lead to such results.

Equal ly well established is the rule of construction
that if there be a conflict between the nunicipal law on one
side and the inter national law or the provisions of any
treaty obligations on the other, the courts would give

effect to municipal law. [|f, however, two constructions of
the municipal |aw are possible, the courts should lean in
favour of adopting such construction as would neke the
provisions of the nmunicipal lawto be in harnony with the
inter national law or treaty obligations. Every  statute,
according to this rule, is interpreted, so far ‘as its

| anguage permits, so as not to be inconsistent wth the
conmittee of nati ons or the est abl i shed rul es of
international law, and the court will avoid a construction
whi ch woul d give rise to such inconsistency unless conpelled
to adopt it by plain and unanbiguous |anguage. But if the
| anguage of the statute is clear, it nust be followed
not wi t hst andi ng t he conflict bet ween muni ci pal and
international law which results (see page 183 of Maxwell on
the Interpretation of Statutes, Twel fth Edition.) As
observed by QO ppenheim s International I aw, al t hough
nmuni ci pal courts nust apply Minicipal Law even if it
conflicts with the Law of Nations, there is a presunption
agai nst the existence of such a conflict. As the Law of
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Nations is based upon the commbn consent of the different
States, it is inprobable that an enlightened State would
intentionally enact a rule conflicting with the Law of
Nations. A rule of Minicipal Law, which ostensibly seens to

conflict with the Law of Nations, rmust, therefore, if
possi bl e, always be so interpreted as to avoid such conflict
(see Vol. 1, pages 45-46), Lord Denning gave expression to

simlar view in the case of Corocraft craft Ltd. v. Pan

American Airways Inc. (1) when he observed
"The Warsaw Convention is an international convention
which is binding in international law on all the
countries who have ratified it and it is the duty of
these courts to construe our legislation so as to be in
conformity with international Iaw and not in conflict
withit."

The rule about the construction of municipal |aw al so holds

good when construing the provisions of the Constitution as

woul d ~appear from International Law by Fenwick, Third

Edition, page 90, wherein is observed:
"But. while in the case of a direct conflict between
national -and international law, the rule of nationa
law will of necessity take priority wuntil changed to
conformto the international obligations of the state,
there are nunerous cases in which the provisions of the
nati onal constitution of the provisions of a particular
| egislative act / are not so but that they nmay be
interpreted so as to enable the executive and the
judicial agencies of the stateto act in accordance
with the obligations of international |aw"
(1) [1969] 1 Al E. R 80.
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According to article 51 our Constitution, the State shal
endeavour to inter alia foster respect for internationa

law and treaty obligations in the dealings of organised
peoples with one another. Relying upon that article, Sikri
CJ. (Observed in the case of Kesavananda Bharathi v. State of
Keral a(1):

"It seens to ne that, in view of art 51 of the

directive principles, this Court nust i nterpret

| anguage of the Constitution, if not intractable, which
is after all a municipal law, in the Ilight of the

United Nations Charter and the solem declaration

subscribed to by India."

Articles 8 and 9 of the Universal Declaration of Hunman
Rights in respect of which resolution was passed by the
United Nations and was supported by India read as under

ARTI CLE 8

Everyone has the right to an effective renedy by the

conpetent national tribunals for acts violating the

fundanental rights granted him by the constitution or
by | aw.
ARTI CLE 9

No one shall be subjected to arbitrary arrest,

detention or exile.’

While dealing with the Presidential order under article
359(1), we should adopt such a construction as would, if
possible, not bring it in conflict with the above articles 8
and 9. Fromwhat has been discussed el sewhere, it is plain
that such a construction is not only possible, it is also
preem nently reasonable. The Presidential order, therefore,
shoul d be so construed as not to warrant arbitrary arrest or
to bar right to an effective renedy by conmpetent nationa
tribunals for acts violating basic right of personal |iberty
granted by | aw.

It has been argued that suspending the right of a
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person to nove any court for the enforcement of right to
life and personal liberty is done wunder a constitutiona

provision and therefore it cannot be said that the resulting
situation would nean the absence of the rule of law This
argunent, in nmy opinion, cannot stand close scrutiny for it

tries to equate illusion of the rule of lawwith the reality
of rule of law. Supposing a law is nmade that in the matter
of the protection of I|ife and |liberty, the administrative

of ficers would not be governed by any |law and that it would
be permissible for them to deprive a person of life and
liberty without any authority of law. In one sense, it mnight
in that event be argued that even if lives of hundreds of
persons are taken capriciously and maliciously wthout the
authority of law, it 1is enforcenent of the above enacted
| aw. As observed by Friedmann on page 500 of Law in Changing
Society, 2nd Ed., in a purely formal sense, any system of
norm based on a hierarchy of orders, even the organi sed nmass
mur der s  of Nazi-regi me qualify as law. This argunent cannot
however, disguise the reality of the matter that hundreds of
i nnocent lives have been taken because of the absence of
rule of law. A state of ~negation of rule of | aw woul d not
cease to be such a state because of the fact that such a
state of negation of rule of |aw has been brought about by a
statute. Absence of rule

(1) [1973] Supp. S.C R 1.
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of law would neverthel ess be absence of rule of |aw even
though it is brought about by a lawto repeal all laws. In
the words of Wade, CGovernnment under the rule of |aw demands
proper legal limts on the exercise of power. This does not
nean nerely that acts of authority nust be justified by |aw,

for if the lawis wide enough it can justify a dictatorship
based on the tyrannical but perfectly legal principle quod
principi placuit legis habet vigorem  The rule of [|aw
requi res something further. Powers rnust first be approved by
Parliament, and nust then be granted by Parlianent within
definable Iimts (see Admnistrative Law, Third /Edition

page 46). It is no doubt true that Dicey’'s concept of rule
of law has been criticised by subsequent witers since it
equates the rule of law with the absence not —only of
arbitrary but even of wi de discretionary power. The
following reformulation of Dicey’'s ideas as applicable to
nodern welfare state given by HW Jones elimnates the
equation of arbitrary and w de di scretionary powers:

"There are, | believe, ideas of wuniversal validity

reflected in Dicey's "three nmeanings’ of the rule of

law (1) in a decent society it is unthinkable that
government, or any . Oficer of government, possesses
arbitrary power over the person or the interests of the

i ndividual; (2) all nmenbers of society, private persons

and governnental officials alike, nust be  equally

responsi bl e before the law, and (3) effective judicia
renmedi es are nor e i mport ant t han abstract
constitutional declarations in securing the rights of
the individual against encroachnent by the State" (see

Law in a Changing Society by Friednmann, 2nd Ed., page

501).

One of the essential attributes of the rule of lawis
that executive action to the prejudice of or detrimental to
the right of an individual nust have the sanction of sone
law. This principle has now been well settled in a chain of
authorities of this Court.

In the case of Rai Sahib Ram Jawaya Kapur & Ors. v. The
State of Punj ab(1) Mukherjea C.J. speaking for the
Constitution Bench of this Court observed:
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"Specific legislation may indeed be necessary if the

CGovernment require certain powers in addition to what

they possess wunder ordinary law, in order to carry on

the particular trade or business. Thus when it s

necessary to encroach upon private rights in order to

enable the Government to carry on their business a

specific legislation sanctioning such course woul d have

to be passed.”

The above attribute of the rule of law has been
specially high lighted in the decision of this Court in the
case of State of Mdhya Pradesh & Anr. v. Thakur Bharat
Singh(2). In that case the State Government made an order
under section 3 of the Madhya Pradesh Public Security Act,
1959, directing that the respondent (1) shall not be in any
place in Raipur District, (ii) shall imediately proceed

(1) [1955] 2 S. C R 225

(2) [1967] 2 S. C R 454,
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to and reside in anamed town, and (iii) shall report daily
to a police station in that town. The respondent chall enged
the order by a wit petition under articles 226 and 227 of
the Constitution on the ground inter alia, that section 3
infringed the fundamental rights guaranteed under article 19
of the Constitution. The H gh Court declared clauses (ii)
and (iii) of the /order invalid on the ground that clauses
(b) and (c) of section 3 (1) of the Madhya Pradesh Public
Security Act on which they were based contravened article
19. On appeal this 'Court held that section 3 (1) (b)
violated article 19 and as it was a pre-emergency enactnent,
it must be deenmed to be void when enacted. Section 3 (1) (b)
was further held not to have revived as a result of the
procl amation of energency by the President. Counsel for the
State subnmitted in the alternative that even if section 3
(1) (b) was void, article 358 protected action, both
| egislative and executive, taken after proclamation of
emergency, and therefore any  executive action taken by the
State would not be liable to be challenged on the ground
that it infringed the fundanmental freedons under article 19.
This contention was repelled. Shah J. (as he  then was)
speaking for the Court observed:

"Al'l executive action which operates to the prejudice

of any person nmust have the authority of law to support

it, and the terns of Art. 358 do not detract fromthat
rule. Article 358 expressly authorises the State to
take legislative or executive action provided such
action was conmpetent for the State to nake or take, but
for the provisions contained in Part 1I1 of the
Constitution. Article 358 does not purport to invest
the State with arbitrary authority to take action to
the prejudice of ~citizens and others: it nerely
provides that so |long as the proclanmation of “energency
subsists laws may be enacted, and executive action may
be taken in pursuance of lawful authority, which if the
provisions of Art. 19 were operative would have been
invalid. OQur federal structure is founded on certain
fundanental principles: (1) the sovereignty of the

people with I|imted Government authority i. e. the
Government nust be conducted in accordance with the
will of the mgjority of the people. The peopl e govern

thensel ves through their representatives, whereas the
of ficial agencies of the executive Governnent possess
only such powers as have been conferred upon them by
the people; (2) There is distribution of powers between
the three organs of the State-legislative, executive
and judicial each organ having sone check direct or
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indirect on the other: and (3) the rule of |aw which
i ncl udes judicial revi ew of arbitrary executive
actions. As pointed out by Dicey in his Introduction
to the study of the Law of the Constitution’, 10th
Edn., at P. 202 the expression 'rule of law has three
meani ngs, or may be regarded from three different
points of view. 'It nmeans in the first place, the
absol ute supremacy or predonminance of regular |aw as
opposed to the HE influence of arbitrary power, and
excl udes the existence of arbitrariness, of prerogative
or even of w de discretionay

authority on the part of governnent.’ At p. 188 Dicey
poi nts out:

"I'n al nost every continental conmuni ty t he
executive exercises far w der discretionary authority
in the matter of arrest, of tenmporary inprisonment, of
expul.sion from its territory, and the Ilike, than is
either legally clained or in fact exerted by the
government in Engl and: and a study of European polities
now and -again rem nds English readers that wherever
there is discretion there is room for arbitrariness,
and that in a republic no |ess than under a nonarchy
di scretionary authority. On the part of the governnent
nmust nean insecurity for |egal freedomon the part of
its subjects.” /MMé have adopted under our Constitution
not the Continental system but the British system under
which tile rule of |law prevails.: Every act done by the
Governnment or by .its officers nust, if it is to operate
to the prejudice of any person, be supported by sone
| egi slative authority."

In Chief Sett | enent Commi ssi oner, Rehabilitation

Departnment, Punjab & Os. etc. v. OnParkash & Os. (1) a
Di vi si on Bench of this Court observed:

“I'n our constitutional system _the central and nost
characteristic feature is the concept of the rule of
| aw whi ch neans, in the present context, the authority
of the law courts to test all adm nistrative action by
the standard of legality. The administrative or
executive action that does not neet the standard will
be set aside if the aggrieved person brings the
appropriate action in the conpetent court.”

In District Collector of Hyderabad & Os. v. Ms.

Ibrahim& Co. etc. (2) the respondents who were recognized
dealers in sugar were prevented by an executive order from
carrying on the business. The question whi ch actually arose

for

decision before this Court was whether the said order

was protected wunder articles 358 and 359 because of. the
declaration of state of energency by the president. Shah J.
speaki ng for Bench of six Judges of this Court observed:
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"But the executive order inmune from attack-is only
that order which the State was conpetent, but for the
provisions contained in Art. 19, to nake. Executive
action of the State Governnment which is otherwse
invalid is not imune fromattack, nerely because a
procl amation of energency is in operation when it is
taken. Since the order of the State GCovernment was
plainly contrary to the statutory provisions contained
in the Andhra Pradesh Sugar Deal ers Licensing Order and
the Sugar Control order, it was not protected under
Art. 358 of the Constitution.

Nor had it the protection under Art. 259."

(1) [1968] 3 S.C. R 655.

(2) [1970] 3 S. C R 498.
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In Bennett Coleman & Co. & ors. v Union of India(l) Ray
J. (as he then was) speaking for the nmjority of the
Constitution Bench relied upon Thakur Bharat Singh and Ms
| brahim & Co. cases (supra) and observed:

"Executive action which is unconstitutional is not
i mmune during the proclamation of emergency. During the
procl amation of energency Article 19 is suspended. But
it would not authorise the taking of detrinenta
executive action during the energency affecting the
fundanental rights in Article 19  without any
| egislative authority or in purported exercise of power
conferred by any per-energency |aw which was invalid
when enacted. "

In Shree Meenakshi MIls Ltd. v. Union of India(2) this
Court dealt wth petitions challenging the validity of the
fixation of price of cotton yarns under an executive order
nj ection was raised to the maintainability of the petitions
on the ~score of proclamation of enmergency. This objection
was repell'ed -and reliance was placed on the decision of the
Court in the case of Bennett Col eman & Co.

In Naraindas |ndurkhya v. ~The State of Madhya Pradesh
(3) the Constitution Bench of this Court to which three of
us (Ray C. J, 1) Khanna ~and Bhagwati JJ.) were parties
pl aced reliance on the decisions in the cases of Ram Jawaya
Kapur, Thakur Bharat Singh and Bennett Col eman & Co. (surpa)

These authorities <clearly highlight the principle that
executive authorities cannot under the rule of |aw take any
action to the prejudice of an individual unless such action
is authorised by law. A fortiori it would follow that under
the rule of lawit is not permssible to deprive a person of
his life or personal liberty without the authority of |aw.

It may be appropriate at this age to refer to other
eases in which stress has been laid on rule of law by this
Court.

Wanchoo J. in the case of Director of Rationing and
Distribution v. The Corporation of Calcutta &  ors.(l)
stated. that in our county the rule of |aw prevails and our
Constitution has guaranteed, it by the provisions contained
in Part 11l thereof as well as other provisions in other
Parts.

In Bishan Das & ors. v. The State of Punjab & ors. (5)
S. K Das J. speaking for the Constitution Banch of this
Court deprecated action C, taken by the State and its
officers on the ground that it was destructive of the basic
principles of the rule of |aw

In G Sadanandan v. State of Kerala & Anr. ~ (supra)
Gaj endragadkar CJ. speaking for +the Constitution bench
observed that the Parampbunt requirenment of the Constitution
was that even during

(1) [1973] 2 S. C R 757.

(2) [1974] 2 S. C R 398.

(3) A I. R 1974 S. C 1232.

(4) [1961] 1 S. C R 158.

(5) 11962] 2 S. CR. 69.
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energency. the freedomof Indian citizens would not be
taken away w thout the existence of justifying necessity
specified by the Defence of India Rules.

In S. G Jaisinghani v. Union of India & ors.(1)
Ramaswam J. speaking for the Constitution Bench of this
Court observed as under:

“In this context it is inmportant to enphasi se that
the absence of arbitrary power is the first essentia
of the rule of |Iaw upon which our whol e constitutiona
systemis based. In a systemgoverned by rule of I|aw,
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di scretion, when conferred upon executive authorities,
nust be confined within clearly defined limts. The
rule of law from this point of view neans that
deci sions should be nmade by the application of known

principles and rules and, in general, such decisions
shoul d be predictable and the citizen should know where
he is. |If a decision is taken wi thout any principle or

without any rule it is wunpredictable and such a
decision is the antithesis of a decision taken in
accordance with the rule of |aw (See Dicey-’'Law of the
Constitution’” Tenth Edn., Introduction ex). 'Law has
reached its finest monments’, stated Douglas, J. in
United States v. Winderlick(2), 'when it has freed nan
fromthe wunlimted discretion of some ruler .... Were

di scretion is absolute, man has always suffered . It is

inthis sense that the rule of law may be said to be

sworn eneny of caprice. Discretion, as Lord Mansfield
stated it in classic terms in the case of John

W1 kes(3), 'nmeans sound discretion guided by law It

nust. be governed by rule, not by hunmour: It nust not be

arbitrary, value and fanciful." "

In the case of Shrimati Indira Nehru Gandhi v. Shri Raj
Nar ai n(4) both Ray CJ. and Chandrachud J. laid stress on the
rule of law in our constitutional schene.

It would not, in~ ny opinion, be correct to consider
rule of law as a vague or nebul ous concept because of its
description as an unruly horse by Ivor Jennings. [|ndeed,
according to Jennings, the rule of |law demands in the first
pl ace that the powers of the Executive should not only be
derived from law, but that they should belimted by |aw
What ever might be the position in peripheral cases, there
are certain aspects which constitute the very essence of the
rule of |aw Absence of arbitrariness and the need of the
authority of law for official acts affecting prejudicially
rights of individuals is one of those aspects. The power of
the courts to grant relief against arbitrariness or absence
of authority of law in the matter of the liberty of the
subject may now well be taken to be a normal feature of the
rule of law. To quote from Hal sbury’s Laws of England, Third
Edition, Vol. 7,

(1) [1967] 2 s. C R 703.

(2) 342 U. S. 98.

(3) (1770) 4 Burr. 2528 at 2539.

(4) [19761 2 S. C R 347
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para 416, the so-called liberties of the subject are really
i mplications drawmn from the two principles that the

subj ects may say or do what he pl eases, provided he does not
transgress substantive law, or infringe the legal rights of
ot hers, whereas public authorities including the Crown) may
do nothing but what they are authorised to do by sone rule
of common |law or statute. The essence of rule of |aw,

according to Prof. Goodhart, 1is that public officers are
governed by law, which limts their powers. It means
Government  under law the supremacy of Ilaw over the

CGovernment as distinct from Governnment by lawthe nere
supremacy of law in society generally-which would apply al so
to totalitarian states (See page 42 of constitutional and
Admi ni strative Law by Hood Phillips, Third Edition).

| may nention that there has been an amendnent of
article 359 inasnmuch as clause (1A) has been added in that
article. The effect of the insertion of that <clause in
article 359 is that while an order made wunder clause (1)
mentioning any of the rights conferred by Part |11l is in
operation, nothing ill that Part conferring those rights
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shall restrict the power of the State to make any law or to
take any executive action which the State would but for the
provi sions contained in that Part be conpetent to nmake or to
take, but any law so made shall. to the . extent of the
i ncompet ency, cease to have effect as soon as the order
af oresaid ceases to operate, except as respects thing done
or omtted to be done before the law so ceases to have
effect. Cause (1A) thus protects |aws and executive actions
fromany attack on validity on the score of being violative
of the fundanental rights mentioned in the Presidentia
order in the same way as article 358 protects the | aws and
executive actions frombeing challenged on the ground of
being violative of article 19 during the period of
emergency. |If the existence of article 358 did not have the
effect of dispensing with the necessity for an executive
action operating to the prejudice of tile right of a citizen
of the authority of |aw, the ~sane nust necessarily be the
position after the insertion of clause (1A) in article 359.
It is 'significant that the language of clause (1A) of
article 359 in naterial respect is substantially the sane as
that of article 358. The l'anguage of clause (1A) of article
359 nakes it clear that the protection which is afforded by
that clause is to such |aw or executive action is the State
woul d but for the  provisions contained in Part Il of the
Constitution be conpetent to nmke or  take. The word
"conpetent" has a significance and it is apparent that
despite the Presidential order under-article 359(1), in the
case of executive action the conpetence of the State to take
such action would have to be established. Such conpetence
woul d, however, be judged ignoring the restriction placed by
the provisions of Part Il of the Constitution. To put it in
ot her words, <clause (1A) of article 359 does not dispense
with the necessity of conmpetence to nmake law or take
executive action. The only effect of that clause is that
during the period of emergency the restriction placed upon
the conpetence by fundanmental rights would not be there. But
it would still be necessary to (establish the conpetence
dehors the restrictions of the fundanental rights.
284
The matter can also be |ooked at from-another angle.
Bef ore any public authority can deprive a person of his life
or personal liberty, two requirements are to be satisfied:
(1) Power must be conferred by Ilaw upon such
authority to deprive a person of his life or
liberty; and
(2) Law nust al so prescribe the procedure for the
exerci se of such power.
Suspensi on of the right to nmove any court for. the
enforcenent of the right wunder article 21 can at the best
i mpi nge upon the second requirenent; it cannot affect the
first requirenent which is a cardinal principle of the rule
of law. | am conscious of the fact that though article 21
refers to procedure established by |aw, there are
observations in Gopalan’s case that the article would also
cover substantive law for affording protection to |ife and
liberty. What article 21 lays down is that no person shal

be deprived of his life or personal liberty except according
to procedure established by law Procedure about the
exerci se of power of depriving a person of his Ilife or
per sonal liberty necessarily pr esupposes t hat the
substantive power of depriving a person of his life or
personal liberty has been vested in an authority and that

such power exists. Wthout the existence of such substantive
power, no question can arise about the procedure for the
exercise of that power. It has, therefore, been held that
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though there is no reference to substantive power in article
21, the said article would cover both the existence of the
substantive power of depriving a person of his life and
personal liberty as well as the procedure for the exercise
of : that power. The question with which we are concerned is
as Lo what is the effect of the suspension of the right to
nove a court for. the enforcement of the right contained in

article 21. The effect. it may possibly be argued, is that
consequent upon such suspension if a person is deprived of
his life or personal liberty under a |law not satisfying the

second requirenent indicated above, he cannot seek judicia
redress on that score. Wuld it, however, follow fromthe
suspensi on of such right  that no judicial remedy would be

available if a personal is deprived by an authority of his
life or personal |iberty even though such an authority has
not been vested with the substantive power of deprivation of
life and personal liberty. The answer to this question in mny

opi nion, should plainly be in the negative. The suspension
of the right to nove a court for the enforcement of the
right contained in article 21 cannot have the effect of
debarring -an —aggri eved person fromapproaching the courts
with the conplaint regarding deprivation of life or persona
liberty by an authority on'the score that no power has been

vested in the authority to deprive a person of Ilife or
liberty. The presupposition of the existence of substantive
power to deprive a person of his life or personal liberty in

article 21 even though that article only nentions the
procedure, would not necessarily point to the conclusion
that in the event of the suspension of the right to nove any
court for the enforcenent of article 21, the suspension
woul d al so dispense with the necessity of the existence of
the substantive power. The coexistence of substantive power
and procedure established by I|aw for depriving a person of
his life and liberty
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which is inmplicit in article 21 would not lead to the result
that even if there is suspension of the right regarding
procedure, suspension would al so operate upon the necessity
of substantive power. What is true of a proposition need not
be true of the converse of that proposition. The suspension
of the right to nove any court for the enforcenent of the
right contained in article 21 my have the effect of
di spensing with the necessity of prescribing procedure for
the exercise of substantive power to deprive a person of his

life or personal liberty, it can no case have the effect of
permtting an authority to deprive a person of his life or
personal |iberty wi thout the existence of substantive
personal . The close bond which is there between the
exi stence of substantive power of depriving a person of his
life or personal liberty and the procedure for the exercise

of that power, if the right contained in article 21 were in
operation, would not necessarily hold good if that | right
wer e suspended because the renoval of conpul sion about the
prescription of procedure for the exercise of the
substantive power would not do awmay wth the conpulsion
regardi ng the existence of that power.

It is significant that there is a difference in the
| anguage of article 21 and that of article 31(1) wherein the
franers of the Constitution said that no one shall be
deprived of his property save by the authority of; law In
considering the effect of Presidential order suspending the
right of a person to nove any court for enforcenent of right
guaranteed by article 21, we should not treat the words
"except according to procedure established by law' to be
synonynous with save by authority of |aw'
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The President can in exercise of powers conferred by
article 359(1) suspend when the proclanmation of energency is
in operation, the right to nmove any court for the
enforcenent of such of the fundamental rights as nmay be
mentioned in the order. On the plain |language of article
359(1), the President has no power to suspend the right to
nove any court for the enforcenment of rights which are not

fundanental rights conferred by Par t 11 of t he
Constitution. Rights created by statutes are not fundanenta
rights conferred by Part 11l of the Constitution and as such

enforcenent of such statutory rights cannot be suspended
under article 359(1). Likewise, article 359(1) does not dea
with obligations and liabilities which flow fromstatutory
provisions, and it would follow that an order under article
359(1) cannot affect those obligations and Iliabilities
arising out of statutory provisions. Nor can a Presidentia
order under article 359(1) nullify or suspend the operation
of any ~statute enacted by a conmpetent |egislature. Any
redress sought froma court of |aw on the score of breach of
statutory provisions would be outside the purview of article
359 ( 1) and the Presidential order nade hereunder. The
Presidential order cannot put the detenu in a worse position
than that in which he would be if article 21 were repeal ed
It cannot be disputed that if article 21 were repealed, a
detenu would not be barred from obtaining relief under a
statute in case there is violation of statutory provisions.
Li kewi se, in the event of repeal of article 21, a detenu can
rightly claim in a ‘court of |aw that he cannot be deprived

of his life or personal liberty wthout the authority of
law. Article
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359(1) ousts the jurisdiction of the court only in respect
of matters specified therein during the period of energency.
So far as matters not mentioned -in article 359(1) and the
Presidential order thereunder concerned, the jurisdiction of
the court is not ousted. A provision which has the effect of
ousting the jurisdiction of the/court should be construed
strictly. No inference of the ouster of the jurisdiction of
the court can not be drawn unless such inference is
warranted by the clear |anguage of  the provision ousting
such Jurisdiction. | may in this context refer to the
observations of the Constitution Bench of this Court inthe
case of K. Anandan Nanmbiar & Anr. v. Chief Secretary,
CGovernment of Madras & Ors(1) Gaj endragadkar J. speaking for
the Constitution Bench observed:

"In construing the effect of the Presidentia
order, it is necessary to bear in mnd the general rule
of construction that where an order purports to suspend
the fundanmental rights guaranteed to the citizens by
the Constitution, the said order nust be strictly
construed in favour of the citizens’ f undanent a
rights." ;

I am also unable to accede to the argument that though
the position under |aw may be that no one can be deprived

of his right to life or personal Iliberty wthout the
authority of law, the renedy to enforce the right to life or
personal liberty is no | onger available during the period of

enmer gency because of the suspension of right to npve any
court for enforcenment of right conferred by article 21. The
basi c assunption of this argunment is that article 21 is the
sole repository of right to life and personal liberty. Such
an assunption, as already ‘ | stated above, is not well
founded. This apart, a Presidential order wunder article
359(1) cannot have the effect of suspending the right to
enforce rights flowing fromstatutes, nor can it bar access
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to the courts of persons seeking redress on the score of
contravention of statutory provisions. Statutory provisions
are enacted to be conplied with and it is not permissible to
contravene them Statutory provisions cannot be treated as
nere pious exhortations or words of advice which may be
abjured or disobeyed with inmpunity. Nor is conmpliance with
statutory provisions optional or at the sufferance of the
official concerned. It is the presence of l|legal sanctions
whi ch di stingui shes positive | aw from ot her systens of rules
and norns. To be a legal systema set of norms nust furnish
sanctions for sone of its precepts. A legal sanction is
usual ly thought of as .a harnful consequence to induce
conpliance with law. Non-conpliance with statutory provision
entails certain |egal consequences. The Presidential order
cannot stand in the way of the courts giving effect to those
consequences. To put it differently, t he executive
authorities exercising power under a statute have to act in
conformity with its provisions and within the limts set out
therein. \Wen a statute deals with matters affecting
prejudicially the rights of ~individuals, the anbit of the
power of ~the —authorities acting under the statute woul d be
circunscribed by its provisions, and it wuld not be
perm ssible to invoke some indefinite general powers of the
executive. As observed by Lord Atkinson in

(1) [1966] 2 S. C /R 406 (oh p. 410).
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the case of Attorney GCeneral v. De Keyser’s Royal Hote
Ltd., (1) the constitutional principle is that when the
power of the Executive to interfere wth the property or
liberty of subjects has been placed under Parliamentary
control, and directly regulated by statute, the Executive no
| onger derives its authority fromthe Royal Prerogative of
the Crowmn but from Parlianment, and that in exercising such
authority the Executive is bound to observe the restrictions
whi ch Parliament has inposed in favour of the subject. It is
also not the result of the Presidential order, as discussed
el sewhere, that because of the suspension of the right to
nove any court for enforcenent of right under article 21
the renedy of a wit of habeas corpus ceases to be avail able
agai nst the State. The Presidential order would not preclude
a person fromchallenging the validity of a |law or order on
grounds other than violation of articles 14, 19, 21 and 22.
It may be pertinent to refer to a decision of this Court in
the case of Jaichand Lall Sethia v. State of Wst Bengal(2)
wherein the Constitution Bench of this Court observed after
referring to the case of Makhan Singh (supra):

"It was pointed out that during the pendency of
the Presidential order the validity of the ordi nance or
any rule or order made thereunder cannot be questioned
on the ground that it contravenes Arts. 14, 21 and 22.
But this limtation cannot preclude a citizen from
challenging the wvalidity of the ordinance or any rule
or order made thereunder on; any other ground. If the
appel l ant seeks to challenge the wvalidity of -the
ordi nance, rule or order nade thereunder on ally ground
other than the contravention of Arts. 14. 21 and 22,
the Presidential order cannot come into operation. It
is not also open to the appellant to challenge the
order on the ground of contravention of Art. 19,
because as soon as a Proclamation of Emergency is
i ssued by the President under Art. 358 the provision of
Art. 19 are autommtically suspended. But the appellant
can challenge the validity of the order on a ground
ot her than those covered by Art. 358, or the
Presidential order issued under Art. 359(1 ) . Such a
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challenge is outside the purview of the Presidentia
order. For instance. a citizen will not be deprived of
the right to nove an appropriate Court for a wit of
habeas corpus on the ground that his detention has been
ordered mala fide Simlarly, it will be open to the
citizen to challenge the order of detention on the
ground that any of the grounds given in the order. of
detention is irrelevant and there is no real and
proxi mate connection between the ground given and the
object which the legislature has in view It may be
stated in this context that a mala fide exercise of
power does not necessarily inply any noral turpitude as
a matter of law. It only neans that the statutory power
is exercised for purposes foreign to those for which it
is in lawintended. In other words, the power conferred
by the statute has been utilised
(1) [1920] A C. 508.
(2) [1966] Supp. S .C R 464.
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for. _sonme indirect purpose nhot connected wth the
object of  the statute or the 'mischief it seeks to
renmedy. "
Similar view was expressed in the case of Durgadas Shiral
v. Union of India ‘& ors(l) In G Sadanandan v. State of
Kerala & Anr.(2) /the  Constitution Bench of this Court
speaki ng t hrough Gajendragadkar CJ. struck down a detention
order on the ground that it was mala fide.

Qur founding fathers made article 226 which confers
power on the High Court to issueinter alia wits in the
nature of habeas corpus an- integral part of the
Constitution. They were aware that under the US Constitution
in accordance with article 1 section | Xthe privilege of the
wit of habeas corpus could be suspended when in cases of
rebellion or invasion the public safety my require it.
Despite that our founding fathers nade no provision in our
constitution for suspending the power of the High Courts
under article 226 to issue wits in the nature of habeas
corpus during the period of enmergency. They had perhaps in
view the precedent of England where there had been no
suspension of wit of habeas corpus since 1881 and even
during tile course of First and Second World Wars. It would,
in my opinion, be not permssible to bring about the result
of suspension of habeas corpus by a strained construction of
the Presidential order under article 359(1) even though
Article 226 continues to renmain in force during the period
of energency.

The wit of habeas corpus ad subjiciendum which is
comonly known as the wit of habeas corpus, is a process
for securing the liberty of the subject by affording an
effective nean or imediate release from unlawful or
unjustifiable detention, whether in prison or in- private
custody. By it the H gh Court and the judges of that Court,

at the instance of a subject aggrieved, command the
production of that subject, and inquire is the cause of his
inmprisonment. If thereis no legal justification for the

detention, the party is ordered to be released. Rel ease on
habeas corpus is not, however, an acquittal, nor nmay the
wit be wused as a nmeans of appeal (see Hal sbury’s Laws of
Engl and” Vol . 11, Third Edition, page 24).
In Geene v. Secretary of State for Home Affairs(3)
Lord Wight observed
"It is clear that the wit of habeas corpus deals
with the machinery of justice, not the substantive |aw,
except in so far as it can be said that the right to
have the Wit is itself part of substantive law it is
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essentially a procedural wit, the object of which is
to enforce a legal right .... The inestinable val ue of
the proceedings is that it is the nost efficient node
ever devised by any systemof law to end unlawfu
detai nments and to secure a speedy release where the
ci rcunstances and the |law so required.”
(1) [1966] 2 S. C R 573
(2) [1966] 3 S. C R 590.
(3) [1942] A C 284.
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Wit of habeas corpus was described as under by Lord
Bi r kenhead in the case of Secretary of State for Home
Affairs v. OBrien(1l):
"It is perhaps the npbst inportant wit known to
the constitutional 1aw of England, affording as it does

a swift and inperative remedy in all cases of illega
restraint or confinenent. It is of i menoria
antiquity, an instance of ‘its use occurring in the
thirtythird year of Edward 1. It has through the ages
been jeal ously maintained by courts of |law as a check
upon-the —illegal usurpation of power by the executive

at the cost of the liege™"

The existence of the power of the courts to issue a
wit of habeas corpus is regarded as one of the npst
i nportant characteristic of denocratic states under the rule
of law. The significance of the wit for the noral health of
the society has been acknow edged by all jurists. Hallam
described it as the "principal bulwark of English Iiberty".
The uni queness of habeas corpus in the procedural armoury of
our law cannot be too often enphasised. It differs from al
others renedies in that it is available to bring into
guestion the legality of a person’s restraint-and to require
justification for such detention. of course this does not
nmean that prison doors may readily be opened. It does mnean
that explanation my be exacted why they should remain
closed. It is not the boasting of enpty rhetoric that has
treated the wit of habeas corpus as the basic safeguard of
freedom The great wit of habeas corpus has ‘been for
centuries esteemed the best and sufficient -defence of
personal freedom (see Human Ri ghts & Fundanental Freedons by
Jagdi sh Swarup, page 60).

As article 226 is an integral part of the Constitution,
the power of the High Court to enquire in proceedings for a
wit of habeas corpus into the legality of the detention of
persons cannot" in ny opinion, lie denied. Although the
I ndian Constitution, as mentioned by Mikherjea CJ. in the
case of Ram Jawaya Kapur (supra), has not recognised the
doctrine of separation of powers in its, absolute rigidity,
the functions of the different parts, or branches of the
CGovernment have been sufficiently differentiated and
consequently it can very well be said that our Constitution
does not contenpl ate assunption, by one organ or part of the
State, of functions that essentially belong to another. The
executive can exercise the powers of departnental  or
subordi nate | egi sl ati on when such powers are delegated to it
by the Ilegislature. It can al so, when so enmpowered exercise
judicial function in a linmted way. The executive however,
can never go against the provisions of the Constitution or
of any law. To quote the words of Dr. Anbedkar in the
Consti tuent Assenbly:

"Every Constitution, so far as it relates to what

we call parliament denocracy requires three different
organs of the State, the executive, the judiciary and
the legislature. | have ; . not anywhere found in any

Constitution a provision saying that the executive




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 116 of 286

shal |l obey the legislature, nor have |I found anywhere

in any Constitution a provision that the executive

shal | obey the judiciay. Nowhere is such a provision to
be
(1) [1923] A. C. 603 (609).
22 833 Sup Cl/76
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found That is because it is generally understood that
the provisions of the Constitution are bindi ng upon the
di fferent organs of the State. Consequently, it is to
be presuned that those who work the Constitution, those
who conpose the Legislature and those who compose the
executive and the judiciary know their functions, their
limtations and their duties. It is therefore to be
expected that if the executive, is honest in working
the Constitution, then the executive is bound to obey
the Legislature wi t hout~ any ki nd of conpul sory
obligation laid down in the Constitution

Simlarly if the executive is honest in working the

Constitution, it nust ~act in accordance with the

j udicial —decisions gi ven by the Suprene Court.

Therefore ny subnission i's that this is a matter of one

organ of the State acting within its owm limtations

and obeying the supremacy of the " other organs of the

State. In so/faras the Constitution gives a suprenacy

tothat is a matter of constitutional obligation which

is inmplicit in the Constitution itself.™

It was further observed by him
"No constitutional Government can function in any
country unless any particular constitutional authority
remenbers the fact that its authority is limted by the

Constitution and that if there is any authority created

by the Constitution which has to decided between that

particul ar authority and any other authority,, then the
deci sion of that authority  shall be binding upon any
ot her organ. That is the sanction whi ch this

Constitution gives in order to see that the President

shall follow the advice of his Mnisters, ‘that the

executive shall not exceed in.its executive authority
the I aw nade by Parliament and that the executive shal
not give its own interpretation of the |law which is in
conflict with! the interpretation of the judicial organ
created by the Constitution.”
Article 226 of the Constitution confers power upon the H gh
Courts of issuing appropriate wits in case it is found that
the executive orders are not in conformty wth the
provisions of the Constitution and the |aws of  the |and.
Judicial scrutiny of executive orders with a viewto ensure
that they are not violative of the provisions of the
Constitution and the laws of the |and being an integral part
of our constitutional scheme, it 1is not permissible to
exclude judicial scrutiny except to the extent such
exclusion is warranted by the provisions of the Constitution
and the |laws made in accordance with those provisions.

There is, as already nentioned, a clear denmarcation of
the spheres of function and power in our Constitution. The
acceptance of the contention advanced on behalf of the
appel l ants would nmean that during the period of energency,
the courts would be reduced to the position of being
hel pl ess spectators even if glaring and bl atant instances of
deprivation of life and personal liberty in contravention of
the statute are brought to their notice. It would al so nean
t hat what ever
291
may be the law passed by the legislature, in the matter of
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life and personal liberty of the citizens, the executive
during the period of emergency would not be bound by it and
would be at liberty to ignore and contravene it. It is

obvious that the acceptance of the contention would result
in a kind of suprenmacy of the executive over the |egislative
and judicial organs of the State, and thus bring about a
constitutional inbalance which perhaps was never in the
contenplation of the franers of the Constitution. The fact
that the government which controls the executive has to
enjoy the confidence of the legislature does not detract

from the above concl usion. The executive under our
constitutional scheme is not nerely to enjoy the confidence
of the mmjority in the legislature, it is also bound to

carry out the legislative intent as nanifested by the
statutes passed by the legislature. The Constitution further
contenplates that the function of deciding whether the
executive has acted in accordance wth the |egislative
intent should be perforned by the courts.

The ~cases before us raise questions of ut nost
i nportance and gravity, questions which inmpinge not only
upon the —scope of the different constitutional provisions,
but have inpact also upon the basic , . values affecting
life, liberty and the rule of law. Mre is at stake in these
cases than the liberty of a few individuals or the correct
construction of the wording of are order. Wat is at stake
is the rule of law,/If it could be the ‘boast of a great
English judge* that the air of Engl and is too pure for a
slave to breathe, cannot we also say with "l justifiable
pride that this sacred |and shall not suffer eclipse of the
rule of law and that the Constitution and the |aws of India
do not permt life and liberty to be at the nercy of
absol ute power of the executive, a power against which there
can be no redress in courts of law even if it chooses to
act contrary tolaw or in an arbitrary and capricious
manner. The question is not whether there-can be curtail nent
of personal liberty when there is threat to the security of
the State. I have no doubt (that there can /be such
curtail ment even on an extensive scale, in the face of such
threat. The question is whether the |aws speaking through
the authority of the courts shall be absolutely silenced and
rendered nmute because of such threat.

No one can deny the power of the State to assume vast
powers of detention in the interest of the security of the
State. It nmay indeed be necessary to do' so to neet the
peril facing the nation. The considerations of security of
the State nust have a prinmacy and be kept in the forefront
conpared to which the interests of the individuals can only
take a secondary place. The notto has to be "Wo lives, if
the country dies". Extraordinary powers are always assumned
by the. governnent in all countries in tines of energency
because of the extraordinary nature of the energency. The
exercise of the power of detention, it is well-settled"
depends upon the subjective satisfaction of the detaining
authority and the courts can neither act as courts of appeal
over the decisions of the detaining authority nor can they
substitute their own opinion for that of the authority
regardi ng the necessity of detention. There is no antithesis
bet ween the power of the *Lord Mansfield in the case of
James Sonmer set t
(1772 State Trials page 1)
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State to detain a person without trial wunder a law of
preventive detention and the power of the court to exam ne
the legality such detention. As observed by Lord Atkin in
Rex v. Halliday(l) while dealing with the argunent that the
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Def ence of Real m Consolidation Act or 1914 arid the
regul ation made wunder it deprived the subject of his right
under the several Habeas Corpus Acts, that is all entire
nm sconception. The subject retains every right which those
statutes confer upon himto have tested and determined ill a
court of law, by neans of a wit of Habeas Corpus, addressed
to the person in whose custody he nay be, the legality of
the order or warrant by virtue of which he is given into or
kept in that custody. To quote the words of Lord Macmi |l an
in the case of Liversidge v. Anderson(2).
"It is important to have in mnd that the
regul ation question is a war neasure. This is not to
say that the Court sought to adopt in war time canons
of construction different from those they follow in
peace tinme. The fact that the nation is at war is no
justification for any relaxation of the vigilance of
the Courts in seeing that the lawis duly observed,
especially in a matter so fundamental as the liberty of
the subject. Rather the contrary."
In dealing “with an application for a wit of habeas corpus,
the court _only ensure that the detaining authorities act in
accordance with the |aw of preventive detention. The inpact
upon the individual of the massive and conprehensive powers
of preventive detention wth which the admnistrative
officers are arned has to be cushioned with | egal safeguards
against arbitrary deprivation of personal liberty if the
prem ses of the rule of lawis not toloseits content and
becone neani ngl ess.. The chances of an i nnocent person bei ng
detai ned under a law providing for preventive detention on
the subjective satisfaction of ~an administrative authority
are much greater conpared to the possibility of an innocent
person being convicted at trial in a court of law. It would
be apposite in this context to refer to the observations of
Prof essor Alan M Dershowi tz:
The avail abl e evidence suggest that our system of
determ ning past guilt results in erroneous conviction
of relatively few innocent people. W really do seemto
practice what we preach about preferring the acquitta
of guilty men over the conviction of innocent men.
But the indications are that any system of
predicting future crimes would result in-—a vastly
| arger nunber of erroneous confinenent s-t hat i s
confinenents of persons predicted to engage in violent
crime who would not, in fact" do so. Indeed, all the
experience with predicting violent conduct suggests
that in order to spot a significant. —proportion of
future violent crimnals, we would have to reverse the
traditional maxim of the crimnal |aw and adopt a
phil osophy that it is "better to confine ten people who
woul d not commt predicted crinmes, than to release one
who woul d’ . "
(1) [1917] A. C. 26’) (on page 272).

[1942] A C. 206.
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(see p. 313 Crine, Law and Society by ol dstein-and

Col dst ei n)
It would, therefore, seem to be a mtter of nelancholy
reflection if the courts were to stay their hand and
countenance laxity or condone lapses in relation to
conpliance wth requi renents prescribed by law for
preventive detention

In England there was no suspension of the power of the
courts to issue a wit of habeas corpus during the First
Wrld War and the Second World War. In India also, there was
no absol ute bar to approachi ng the courts during the
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Sino-Indian hostilities of 1962 and the Indo-Pak wars of
1965 and 1971. It has not been suggested that because of the
exi stence of the powers of the court to issue wits of
habeas corpus war efforts were in any way prejudicially
affected. The United Nations’ Economc and Social Counci
endorsed the general agreement reached at the Bagui o Sem nar
that "the wit of habeas corpus or simlar renedy of access
lo the courts to test the legality and bona-fides of the
exercise of the enmergency powers should never be denied to
the citizen". It drew attention to the followi ng passage
fromthe report of the semnar: "A|l nenbers recogni sed that
intins of emergency it might be necessary to restrict
temporarily the freedomof the individual. But they were
firmy of the view that, whatever tenporary restrictive
neasures mght be necessary, recourse to the courts through
the right of habeas corpus or other similar remedy should
never be suspended. Rather ~the legislature could, if
necessary,, subject to well defined procedures safeguarding
human dignity.” authorise the tenporary detention of persons
for reasons specified in the law By that neans the
executive can —act as energency may require but the ultimte
judicial protection of ~individual Iliberty is preserved.
Menbers hold strongly that- it is a fundamental principle
that the individual 'should never be deprived of the neans of
testing the legality of his arrest or. custody by recourse
to judicial process even in tines of energency. |If that
principle is departed from the liberty of the individual is
i mredi ately put in great peril".

| am therefore, of the view that there is no
sufficient ground to.interfere wth the viewtaken by al
the nine H gh Courts which went into the matter, that the
Presidential order of June 27, 1975 did not affect the
mai ntai nability of the habeas corpus petitions to question
the legality of the detention orders and that such petitions
coul d be proceeded with despite that order

W may now deal with the second question regarding the
scope and extent of judicial scrutiny in petitions for wit
of habeas <corpus relating to persons detained under M SA
For this purpose it would be appropriate to first deal with
the position under the above | aw so far as cases not covered
by section 16A are concer ned.

According to section 3(1) of MSA —the authorities
specified in the sub-section may if satisfied with respect
to any person (including a foreigner) that with a viewto
preventing himfromacting in any manner prejudicial to (i)
the defence of India, the relations of India wth foreigner
powers, or the security of India, or (ii) the security of
294
the State or the maintenance of public order, or (iii) the
mai ntenance of supplies and services essential to the
conmunity, it is necessary so to make an order “that such
person be detained. The words 'if satisfied" indicate that
the satisfaction of the authority concerned is a condition
precedent to the making of a detention order. Unless
therefore the authority concerned is satisfied on the
material before it than it is necessary to detain a person
with a viewto prevent him fromindulging in any of the
specified prejudicial activities, it has no power to make an
order for his detention. Section 3 also contains an inplied
injunction that the said authority shall not detain a person
under that section for reasons other than those specified
therein. Although the satisfaction contenplated by the sub-
section is the subjective satisfaction of the authority
concerned, it is necessary that it should be arrived at in
an objective manner. It is consequently essential that the
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facts on the basis of which the authority concerned reaches
the conclusion that it is necessary to detain a person
shoul d have a rational nexus or probative value and by
germane to the object for which such detention is allowed
under section 3(1) of MSA In case the facts which are
taken into account are extraneous, not gernmane or do not
have any live link or reasonable connection with the object
for which the detention order can be nmade, the order would
be liable to be quashed. Even if one out of the nmany grounds
on which a detention order is based is not germane or
legally not tenable, the detention order would be quashed
because it is difficult to predicate that the detaining
authority woul d have conme to the requisite satisfaction even
in the absence of that ground. It is plainly not possible to
estimate as to how far the irrelevant or untenable ground
operated on the mind of the appropriate authority and
contributed to the creation of the satisfaction on the basis
of which the detention order was nade. To Say that the other
ground which still remains is quite sufficient to sustain
the order. would be to substitute an objective judicial test
for the subjective decision of the executive authority which
is against the |legislative policy underlying the statute.

A law of preventive detention is not punitive but
precautionary. and -preventive. The power of detention under
such law is base(l' on circunstance of suspicion and not on
proof of allegationas is required at a regular trial for
the conmission of an offence. Such ~a power is exercised
because of apprehension of future prejudicial activity on
the part of the person ordered to be detained judged in the
light of his past conduct and propensity. The order for
preventive detention in  such cases postulates prior
restraint so that the mschief apprehended at the hands of
the person ordered to be detained m ght not materialise. The
consequences of waiting and declining totake action against
that person till the mschief is actually clone would quite
often be disastrous and the nation may in sone cases have to
pay a heavy price for such abstention. The quantum of
nmat eri al avail abl e regardi ng the conduct and propensity of a
person may not be sufficient to warrant his conviction in a
court of law for an offence and yet if the material is
germane to the object for which detention order can legally
be made and the detaining authority is satisfied in view of
that material regarding the necessity of naking a detention
order, such order made by that authority woul d be uphel d as
being in accordance with
295
law. It is also not difficult to visualise a situation
wherein serious crinmes are comitted in broad daylight and
yet the wtnesses to the crime are so nuch terrified and
awestricken that they dare not depose against the culprits
ina court of law. In such cases also because  of the
difficulty of securing the conviction of the culprits, the
courts have wupheld the detention orders, if the activities
of the culprits are of such a nature as has a nexus with the
object for which detention order can be nade. In a petition
for a wit of habeas corpus the courts do not nornally
guestion the veracity and sufficiency of the material on the
basis of which the authority concerned arrives at the
concl usion regardi ng the necessity of detention. In case the
detenu chal | enges the correctness or truth of the
all egations on the basis of which the detention order is
nmade, he should normally do so by neans of representation
contenplated by clause (5) of article 22. It is legitimte
to expect that the authority concerned and the advisory
board when the matter cones up before themshall take into
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account the stand taken by the detenu regarding those
allegations. It wuld be also their function to give
consideration to any fresh nmaterial which may be produced
before them regarding the truth and correctness of those
all egations. In a habeas corpus petition, if it becones
apparent on the record from the adm ssion made by the
detaining authority in the return or sone other evidentiary
material of wunquestioned authenticity and probative value
that some of the alleged facts upon the basis of which
detention order is nade are non-existent, the court would be

well justified in quashing the detention order. A  court
apart from that cannot go behind the truth of the alleged
facts If the material 1is germane to the object for which

detention is legally perm ssible and an order for detention
is made on the basis of ‘that material, the courts cannot sit
as a court of appeal and  substitute their own opinion for
that of the authority concerned and hold that the authority
concerned should not have arrived at the conclusion
regardi ng 'the necessity of detention. At the sane tine, it
is necessary that the authority concerned before deciding to
detain a person should apply its nind to the facts before
it in a fair and reasonable nanner. |If the conclusion
arrived at is so unreasonable that no reasonable authority
could ever come to  it, the legitimte inference would be
that the authority concerned did not apply its mnd to the
rel evant facts and did not honestly arrive at the
conclusion. To wuse the words of Lord Hal sbury in Shrape v.
Wakefield (1):
" ... when it is said that sonething is to be done
with in the discretion of the authorities .. that
sonething is to be done according to the ‘rules of
reason and justice, not according to private opinion
according to law and not hunour. It is to be, not
arbitrary, vague" fanciful, but |egal and regular."”
Li kewise, if there were no grounds, ~as observed by Lord
Morton in Ross v. Papadopollos(2), or which the authority
concerned could he satisfied, ‘the court mght infer either
that the authority did not honestly formthat view or that
in formng it, the authority coul d not

(1) [1891] A C 172-at p. 179.

(2) [1958] 2 All. EE R 23 (on p. 33).
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have applied its mind to the relevant facts. The courts
would also interfere if the power of detention is exercised
mal afi de, not in good faith or for an ulterior purpose. It
would follow fromthe above that if the power of detention
is exercised for an inproper purpose, i.e., a purpose nhot
contenmplated by the statute, the order for detention would
be quashed.

Between nalice in fact and nalice ill |law, as observed
by Vi scount Haldana L.C. in the case of Shearer v.
Shields(1l), there is a broad distinction which \is not
peculiar to any particul ar system of jurisprudence. A person
who inflicts an injury upon another person in contravention
of the lawis not allowed to say that he did so with an
i nnocent mind; he is taken to know the | aw, and he nust act
within the law. He nmay, therefore, be guilty of malice in
l aw, although, so far as the state of his mnd is
concerned., he acts ignorantly, and in t hat sense
i nnocently. Malice in fact is quite a different thing; it
neans an actual malicious intention on the part of the
person who has done the wongful act, and it nay be, in
proceedi ngs based on wongs independent of contract, a very
material ingredient in the question of whether a valid cause
of action can be stated. The above principle was applied by
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this Court in detention matters in Bhut Nath v. State of
West Bengal (2).

Normally, it is the past conduct or antecedent history
of a person which shows a propensity or attendency to act in
a particular manner The past conduct or antecedent history
of a person can, therefore be appropriately taken into
account in naking a detention order. It is indeed largely
fromthe past events showi ng tendencies or inclinations of a
person that an inference can be drawn that he, is likely in
the future to act in a particular manner. In order to
justify such an inference. it is necessary that such past
conduct or antecedent history should ordinarily be proximte
in point of tine. It would, for instance, be normally
irrational to take into account the conduct and activities
of a person which took place ten years before the date of
his detention and say that even though after the said
i nci dent took place nothing is known against the person
indicating his tendency to act in a prejudicial nmanner, even
so on they strength of the said incident which is ten. years
old, the —authority is satisfied ‘that his detention is
necessary. It —is both inexpedient and undesirable to |ay
down an inflexible test as to how far distant the past
conduct or the antecedent ~history should be for reasonably
and rationally justifying the conclusion that the person
concerned if not detained may indulge in prejudicia
activities. The nature of the activity would have also a
bearing in deciding the question of proximty. If, for
exanple, a person who has links w.th a particular foreign
power is known to ‘have indulged in subversive activities
when hostilities broke out wth that foreign power and
hostilities again break out with that foreign power after
ten years, the authorities concerned, if satisfied on the
basis of the past activities that it is necessary to detain
himwith a view to preventing himfromacting in a manner
prejudicial to the security of India, mght well pass a

(1) [1914] A C. 808.

(2) [1974] 3 S. C R 315.
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detention order in respect of that person. The fact that in
such a case there is a time lag of ten years between the
activities of the said person and the making of the
detention order would not vitiate such an order. Likew se, a
renote prejudicial activity may be so simlar to arecent
prejudicial activity as may give rise to an inference that
the two are a part of <chain of prejudicial  activities
i ndi cative of a particular inclination. In such an event the
renote activity taken along wth the recent activity would
retain its rel evance and reliance wupon it would not
introduce an infirmty. If, however, in a given case and in
the context of the nature of activity the tine |ag between
the prejudicial activity of a detenu and the detention order
made because of that activity is ex facie long, the
detaining authority should explain the delay in the nmaking
of the detention order wth a viewto showthat there was
proximty between the prejudicial activity and the detention
order. If the detaining authority fails to do so, in spite
of an opportunity having been afforded to it, a serious
infirmty would creep into the detention order (see
Ranmeshwar Singh v. District Mgistrate Burdwan & Anr. (1) and
Sk. Abdul Munnaf v. State of West Bengal (2) .

One other requirement of a valid order of detention is
that the grounds of detention which are communicated to the
det enu shoul d not be vague so that he nay not be handi capped
in making an effective representation against the detention
order. Both article 22(S) of the Constitution and section 8
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(1 ) of MSArefer to such representation and provi de that
the detaining authority shall as soon as nmay be, and in any
case not later than the prescribed period, comunicate to
the person detained the grounds on which the detention order
has been made "and shall afford himthe earliest opportunity
of making representation against the order”. In view of the
Presidential order suspending the right of a person to nove
any court for enforcenent of specified fundanental rights,
including the one under article 22(5), it may wth
plausibility be argued that the vagueness of grounds of
detention would not warrant the quashing of such detention
order during the pendency of the Presidential order on the
score of violation of article 22(S). The Presidential order
woul d, however, not stand in the way of the court quashing
the detention order on  the score of the infirmty of the
vagueness of grounds of detenti on because of t he
contravention of section'8 ( 1) of M SA

Every law providing for preventive detention contains
certain procedural ~safeguards. It is inperative that there
should be strict compliance wth the requirenents of those
procedural safeguards to sustain the validity of detention
Detention without trial results in serious inroads into

personal liberty of an individual. In such cases it is
essential to ensure that there is no deviation from the
procedural safeguards provided by the statute. 1In, the

matter of even a crimnal trial? it is procedure that spells
out much of the difference between the rule of |law and the
rule by whimand caprice. The need for strict adherence to
strict procedural safeguards is much greater when we are
dealing with preventive detention which postul ates detention
of a
(1) [1964] 4 S. C R 921.(2) A 1. R 1974 S. C. 2066.
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person even though he is not found guilty of the conm ssion
of an offence. To condone or allow relaxation in the matter
of compliance with procedural requirenments would necessarily
have the effect of practically doing away with even the
sl ender safeguards provided by ‘the |egislature against the
arbitrary use of the provisions relating to preventive

detention. The history of personal liberty, we nust bear in
mnd, is largely the history of insistence upon procedure.
am therefore, of the view that it —wuld be wholly

i nappropriate to countenance any laxity in the matter of
strick conpliance with procedural requirenents prescribed
for preventive detention. The observations made in the case
of Kishori Mhan v. State of Wst Bengal (1) have rel evance.
It was observed by this Court in that case
"The Act confers extraordinary power on._ the
executive to detain a person without recourse to the
ordinary laws of the land and to trial by courts.
Qovi ously, such power places the personal [liberty of
such a person in extrene peril against which he is
provided with a limted right of challenge only. There
can, therefore, be no doubt that such a |law has to be
strictly construed. Equally also, the power con feared
by such a | aw has to be exercised with extrene care and
scrupul ously within the bounds laid down in such a | aw.
Question then arises as to how far are the recitals in
the order of detention binding upon the court, and upon whom
and to what extent does the onus lie in a petition for a
wit of habeas corpus relating to a detained person. In this
respect I find that in the case of King Emperor v. Sibnath
Banerji(2) the Judicial Commttee, speaking through Lord
Thankerton" approved the following observation of the
| earned Chief Justice of the Federal Court:
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"It is quite a different thing to question the
accuracy of a recital contained in a duly authenticated
order, particularly where the recital purports to state
as a fact the carrying out of what | regard as a
condition necessary to the valid making of that order
In the normal case the existence of such a recital in a
duly authenticated order will, in the absence of any
evidence as to its accuracy, be accepted by a court as
establishing that t he necessary condition was
fulfilled. The presence of the recital in the order
will place a difficult burden on the detenu to produce
adm ssi bl e evidence sufficient to establish even a
prima facie case that the recital is not accurate."

The matter was considered by this Court’ by the Constitution
Bench of this Court in the case of- G Sadanandan v. State
of Kerala & Anr. (supra) and it was observed as under

"After all, the detention of a citizen in every
case is the result of the subjective satisfaction of
the appropriate authority; and so, if a prima facie
case is mde by the petitioner that his detention is
either mala fide, or~ is the 'result of the casua
approach adopted by the appropriate authority, the
(1) A T, R 1974 S. C. 1749.

(1) 71 1. A 241
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appropriate authority should place before the
Court sufficient material in~ the form of proper
affidavit nmade by a duly authorised person to show that
the all egations nade by the petitioner about the casua
character of the decision or its mala fides, are not
wel | -founded. The failure of respondent No. 1 to place
any such material before us in the pre sent proceedi ngs
| eaves us no alternative but to accept the plea nade by
the petitioner that the order of detention against him
on the 20th Cctober, 1965.1 and nore particularly, his
continued detention after the 20th Cctober, 1965, ale
totally invalid and unjustified."

The initial burdenis on the detenu to show that at his
detention is mala fide or not in accordance withlaw /If the
detenu nakes out a prima facie case, the burden shifts on
the State and it becones essential for the State to filea
good return. Once substantial disquieting doubts are raised
by the detenu in the mnd of the court regarding the
validity of his detention, it would be the bounden duty of
the State to dispel those doubts by placing sufficient
material before the court with a viewto satisfy it about
the validity of the detention. In case the detenu fails to
di scharge the initial burden, his petition for wit of
habeas corpus would be dismssed. Even if the -detenu
di scharges the initial burden and nakes out a "prina facie
case against the validity of his detention, but the State
files a good return and adduces sufficient naterial before
the court to showthat his detention is valid, the detenu’s
petition would be dismssed. In case, however,, the detenu
di scharges the initial burden and nakes out a prima facie
case against the validity of his detention and the State
fails to file a good return and does not place sufficient
material on the record to show that the detention is valid,
a serious infirmty would creep into the State case as mi ght
justify interference by the court and rel ease of the detenu

More than that, it is not necessary to say for everything in
the final analysis woul d depend upon the individual facts of
t he case.

We nmay now turn to the newy added section 16A of M SA. This
section was inserted by section 6 of Act 39 of 1975 with
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effect fromJune 29, 1975. Subsequently, there was a further
amendnment of section 16A by Act 14 of 1976 which was
publ i shed on January 25 1976. According to subsection (1) of
section 16A, the provisions of the section would have effect
notw t hst andi ng anything contained in M SA or any rul es of
natural justice during the period of emergency proclai ned on
Decenmber 3, 1971 and June 25, 1975 or a period or 12 nonths
fromJune 25., 1975 whichever period was the shortest. Sub-
sections (2) and (3) provides for the making of a
declaration to that effect by the authorities concerned if
they are so satisfied on consideration that it is necessary
to detain a person for effectively. dealing with the
emergency. Sub-section (2) deals wth cases of persons
agai nst whom orders of detention were nmade under the Act on
or after June 25, 1975 but before the conming into force of
this section, viz., June 29, 1975? while sub-section (3)
deals with cases of detention in respect of persons-against
whom orders for detention were nmade after the coming into
force of 'the section. The provision to sub-sectional (3)
provi des for review and the necessity of confirnmation within
fifteen days of the declaration by the State Governnent in
case
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such declaration is made by an officer subordinate to the
State Governnment. / Sub-section (2A) provides for deened
approval of a detention order made by an officer subordinate
to the State Governnment in case the State Governnent nakes a
declaration that the detention of the person ordered to be
detained is necessary for dealing effectively with the
enmer gency. Sub-section (4) provides for reconsideration at
intervals not exceeding four nonths of the necessity of
detention of a person in respect of whoma declaration is
made under sub-section (2) or (3). According to sub-section
(5), in nmaking any review, consideration or reconsideration
under sub-sections (2), (3 or (4), the appropriate
CGovernment  or of ficer may act ~ on the basis of the
information and materials in its or his possession wthout
conmuni cating or di scl osing any such information or
materials to the person concerned —or affording him any
opportunity of rmaking any representation against the nmaking
under sub-section (2)" or the nmaking or confirmng under
sub-section (3), or the non-revocation under sub-section
(4), of the declaration in respect of him Sub-sections (6)
and (7) provide inter alia that sections 8 to 12 shall not
apply in the case of a person detained wunder a detention
order to which the provisions of sub-sections (2) and (3)
apply. Sub-section (8) authorises the Central ~CGovernnent
whenever it considers it necessary so to do to require the
State Government to furnish to the Central Governnment the
information arid materials on the basis of which declaration
has been nmade or <confirmed or not revoked and such other
i nformati on and materials as the Central Governnent nay deem
necessary.

It would appear from what has been stated above that
once a declaration is nmade with respect to a detenu under
sub-sections (2). or (3) of section 16A of MSA the
provisions of sections 8 to 12 of M SA would not apply to
such a detenu. The result would be that the grounds of the
order of detention would not be disclosed to the person
affected by the order. There would also be no reference of
the case of such a person to the Advisory Board.

W nmay now turn to sub-section (9) of section 16A
According to this sub-section, notw thstanding anything
contained in any other Ilaw or any rule having the force of
law, the grounds on which an order of detention is made or
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purported to be made under sections against any person in
respect of whoma declaration is nade under sub-section (2)
or sub-section (3) and any information or nmaterials on which
such grounds or a declaration under sub-section (2) or a
declaration or confirmtion under sub-section (3) or the
non-revocati on under sub-section (4) of a declaration are
based, shall be treated as confidential and shall be deemed
torefer to matters of State and to be against the public
interest to disclose and save as otherwi se provided in this

Act, no one shall communicate or disclose any such ground
information or material or any document containing such
ground information or material. According to clause (b) of

sub-section (9) no person agai nst whom an order of detention
is made or purported to be made under section 3 shall be
entitled to the conmunication or disclosure of any such
ground, information or material as is referred to in clause
(a) or the production to himof-any docunment containing such
ground, information or materi al
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So flar as the inpact of section 16A(9) is concerned on
the extent of the power of judicial scrutiny in wits of
habeas corpus relating to persons detained under MSA | am
of the view that the matter should not be gone into in these
appeal s for the fol l'ow ng reasons.

Qut of the nine Hgh Courts which dealt wth the
guestion of maintainability of petitions for wits of habeas
corpus, only two, nanmely, Rajsthan H gh Court and Nagpur
Bench of Bombay Hi gh Court have gone into this aspect, while
the other seven have not expressed and view.in the matter.
Both Rajasthan Hi gh Court and Nagpur Bench of the Bonbay
H gh Court have upheld the validity of section 16A(9). Wile
Raj ast han H gh Court has not read down the  provisions of
section 16A(9) the Nagpur Bench of the Bonmbay H gh Court has
expressed the view that it would be pernissible for the H gh
Court to can for and peruse the grounds in certain
ci rcunst ances. The Nagpur Bench, it nay be pointed  out,
dealt with the provisions of section 16 A(9), as they then
exi sted before its anendrment by Act 14 of 1976.

Bef ore us argunents have been addressed on behalf of
the respondents challenging the validity of section 16, A(9)
on the ground that it is violative of article 226 inasmuch
as it prevents the H gh Court fromeffectively exercising
the jurisdiction under that article to issue was of habeas
corpus. In ny opinion, it would not be permissible’in these
appeal s agai nst orders di sposing of prelimmnary objection to
decide the question of wvalidity of section 16A(9). It is
mani fest that any decision on the question of the validity
of section 16A(9) would result either in upholding the
validity of the provision or in striking it down.. The latter
course is out of gquestion for it would be plainly
imperm ssible to strike down the provision in appeal by the
State when the validity of such provision has been upheld by
the High Court. Like-wise, it would he inmpernmissible in
these appeals to record a finding that the anmbit of judicia
scrutiny is greater than that found by the Hi gh Court even
though this Court on consi deration of the relevant
provisions comes to that conclusion. There is no appea
before us by the detenu-respondents. This Court in appeal by
the State cannot enlarge the area of the wunfavourable
decision qua the State and nmake its position worse conpared
to what it was before the filing of the appeal. Procedura
propriety in matters relating to appeals forbids such a
course. The appeals before wus are primarily against the
orders of the H gh Court disposing of the prelinminary
objections relating, to the maintainability of petitions
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under article 226 for wits of habeas corpus in view of the
Presidential order. The question of extent of judicia
scrutiny in the light of section 16A should, in ny opinion
be gone into when the whole matter is at |arge before us and
we are not inhibited by procedural and other constraints
fromgoing into certain aspects which have a vital bearing.
It is primarily for the H gh Courts before which the natters
are pending to decide the question area of judicial scrutiny
inthe Ilight of section 16A(9), as anended by Act 14 of
1976. A course which has the effect of bypassing the H gh
Courts and nmking this Court in appeals from orders on
prelimnary objection to decide the matter even before the
matter has been considered by the High Court in the |ight of
section 16A, as anended ~ by Act 14 of 1976" should, in ny
opi ni on, be avoi ded.
302

The observations on pages 658 and 659 in the case of J.
K. Synthetics Ltd. v. J. K Synthetics Mazdoor Union (1) can
be of ' no assistance in this case because what has been laid
down there is that the respondent can support an award of an
I ndustrial Tribunal on a ground no adopted by the Tribuna
solong as in the final result the amunt award ed is not
exceeded. The observations in that case do not warrant the
enl argenent of the area of unfavourabl e decision against an
appel l ant in the absence of an appeal by the respondent. Nor
does that decision justify adoption of ‘a course which night
conceivably lead to such result. Likew se, no assistance can
be derived from clause (3) of article 132 of the
Constitution because of the fact that the appeal against the
order of the Rajsthan H gh Court has been filed in pursuance
of a certificate of fitness granted under that article. The
only point on which the Rajasthan High Court has decided
against the appellant is regarding the nmintainability of
the petition under article 226. The effect of article 132(3)
would only be that it would be permssible to assail the
order of the High Court on the question of Maintability of
the petition wunder article 226 ‘not only on the ground
relating to the question of as to the interpretation of the
Constitution nmentioned in the order granting the certificate
but also wth the I|eave of this Court on other grounds. It
is, however, not the effect of article 132(3) that if the
High Court in the inmpugned order decides two distinct
prelimnary issues, one in favour of one party and the other
in favour of the opposite party, this Court in an appeal by
only one party against that order of the High Court can al so
go into the correctness of the issue which has been deci ded
in favour of the appellant. The fact that the respondents in
these appeal s have as a matter of abundant caution addressed
argunents on sub section (9) of section 16A, so that the
submi ssions of the appellants on that point nay not renain
unanswered, would not justify departure fromthe principle
that this Court cannot, in the absence of an appeal by the
respondent, adopt a course which mght conceivably enl arge
the area of unfavourabl e decision against the appell ant.

| am therefore, of the view that the appropriate
occasion for going into the question of the constitutiona
validity of section 16A(9) of MSA and its inpact on the
power and extent of judicial scrutiny in wits of habeas
corpus would be when the State or detenu, whosoever is
aggrieved, comes up in appeal against the final judgnment in
any of the petitions pending in the Hi gh Courts. The whol e
matter would then be at |arge before us and we woul d not be
i nhibited by procedural and other constraints referred to
above. It would not, in my opinion, be perm ssible or proper
to short circuit the whole thing and decide the matter by
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bypassi ng the Hi gh Courts who are seized of the matter.
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| may now sunmarise my concl usi ons:
(1) Article 21 cannot be considered to be the sole
repository of the right to life and personal liberty.
(2) Bven in the absence of article 21 in the
Constitution, the State has got no power to deprive a
person of his |life or personal I|iberty wthout the
authority of law. That is
(1) [1972] 1 S. C. R 651.

the essential postulate and basic assunption of the
rule of law in every civilised society.

(3) According to lawin force in India before the
conming into force of the Constitution, no one could be
deprived of his life or personal Iliberty wthout the
authority of law Such a law continued to be in force
after the comng into force of the Constitution in view
of "article 372 of the Constitution.

(4) Startling consequences would follow fromthe
acceptance of the contention that consequent upon the
i ssue of ~the Presidential order in question no one can
seek relief fromcourts-during the period of emergency
agai nst deprivation of life and personal Iliberty. If
two constructions of the Presidential order were
possi ble, the’ court should lean in favour of a view

whi ch does not result in such consequence. The
construction which does not result in such consequences
is not only 'possible, it is al so . preemnently

reasonabl e.

(5) In a long chain of authorities this Court has
laid stress upon the prevalence of the rule of lawin
the country, according to which the executive cannot
take action prejudicial to the right of an individua
wi thout the authority of |law. There is no valid reason
to depart fromthe rule laid down in those decisions
some of which were given by Benches larger than the
Bench dealing with these appeal s.

(6) According to article 21, no one can be
deprived or his life or personal liberty  except in
accordance with procedure established by l'aw. Procedure
for the exercise of power of depriving a person of his

life or personal liberty necessarily postulates the
exi stence of the substantive power. Then article 21 is
in force, lawrelating to deprivation of life and
personal liberty nust provide both for the substantive

power as wen as the procedure for the exercise of such
power. When right to nove any Court for enforcement of
right guaranteed by article 21 is suspended, it would
have the effect of dispensing with the necessity of
prescribing procedure for the exercise of substantive
power to deprive a person of his Ilife or < persona
liberty, it cannot have the effect of permtting an
authority to deprive a person of his life or persona
liberty wthout the existence of such substantive
power .

(7) A Presidential order under article 359(1) can
suspend during the period of enmergency only the right
to nove any court for enforcenent of the fundanental
rights nentioned in the order. Rights created by
statutes being not fundamental rights can be enforced
during the period of energency despite the Presidentia
order. ligations and liabilities flow ng from
statutory provisions |ikew se remain unaffected by the
Presidential order. Any redress sought froma court of
law on the score of breach of statutory pro visions
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woul d be outside the purview of article 359(1) and the
Presi dential order made thereunder.
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(8) Article 226 under which the High Courts can
issue wits of habeas corpus is an integral part of the
Constitution. No power has been conferred upon any
authority in the Constitution for suspending the power
of the H gh Court to issue wits in the nature of
habeas corpus during the period of energency. Such a
result cannot be brought about by putting sone
particul ar construction on the presidential order in
guestion

(9) There is no antithesis between the power of
the State to detain a person without trial under a | aw
of preventive detention and the power of the court to
exam ne the validity of . such detention. In exercising
such power the courts only ensure that the detaining
authority acts in accordance with the |aw providing for
preventi ve detention

(10) There is no -sufficient ground to interfere
with-the view taken by an  the nine H gh Courts which
went into the matter that the Presidential order dated
June 27, 1975 did not affect the maintainability of the
habeas corpus petitions to question the legality of the
detention orders.

(11) The principles which should he followed by
the courts in dealing with petitions for wits of
habeas cor pus to challenge the legality of detention
are wel | - establi shed.

(12) The appropriate occasion for this Court to go
into the constitutional validity of section 161A(9) of
M SA and its inmpact on the power and extent of judicia
scrutiny in wits of habeas corpus would be when the
State or a detenu whosoever is aggrieved, cones up in
appeal against the final~ judgnent in any of the
petitions pending in the H gh Courts. The whole natter
would then be at large before this Court and /it would
not be inhabited by procedural and other constraints.
It would not be pernissible or proper for this Court to
short circuit the whole thing and decide the matter by
by-passing the H gh Courts who are seized of the
matter.

Before | part with the case, | nmay observe that the
consci ousness that the view expressed by nme is at variance
with that of the nmjority of ny |earned - brethern has not
stood in the way of ny ex pressing the sane. | am-aware of
the desirability of wunanimty, if possible.~ Unanimty
obt ai ned wi thout sacrifice of conviction coments. the
decision to public confidence. Unanimty which is nerely
formal and which is recorded at the expense of" strong
conflicting views is not desirable in a court - of |ast
resort. As observed by Chief Justice Hughes (1) judges are
not there sinply to decide cases, but t to decide them as
they think they should be decided, and while if may be
regrettable that they cannot always agree, it is better that
their independence should be maintai ned and recogni zed than
that unanimty should be secured through its sacrifice. A
dissent in a court of last resort to use his words, is an
appeal lo the brooding spirit of the lawto the intelligence
of a future day, when a | ater decision may possibly correct
the error into which the dissenting judge believes the court
to have been betrayed.

The appeal s are di sposed of accordingly.

(1) Prophets with Honor by Alan Barth, 1974 Ed. P. 3-6.
305
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BEG J. The two principal questions placed before us

for determ nati

on in these appeals fromdecisions given by

various H gh Courts, on certain prelimnary objections to

t he mai ntai nab
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no distinction in principle, between an order which is,
prima facie, ultra vires or nade mala fide and one whi ch can
be showmn to be that only if the facts and circunstances
surrounding a detention were fully investigated in a Court.
Processes of reasoning, based on hypothetical cases put
forward for consideration by us, by |learned Counsel for tile
det enus seek, by stages to so expand the area of
mai ntai nability and investigation on clainms for wits of
Habeas Corpus in the H gh Courts that, if we accept them
the result would be that Article 359 of the Constitution and
the Presidential orders of 1975 nade under it woul d becone
entirely neani ngl ess and infructuous.

It seens to ne that the two questions set out above,
could very wen be conpressed into a single question: To what
extent, if at an, cana Hgh Court be noved to assert a
right to personal liberty, by nmeans of a petition under
Article 226 for a wit of Habeas Habeas Corpus during the
operation of the Presidential order of 27th June, 1975 ?

Speaki ng for nyself, | amextrenmely reluctant to enbark
on a consideration and decision of any "pure" question of
[aw. In cases comng up before Courts, no question of |aw
can be "pure" in the sense that it has no bearing on the
facts of a particular case to which it nust necessarily be
rel ated. Neither Article 136 nor Article 226 of the
Constitution is neant  for the exercise of an advisory
jurisdiction. Attenpts to lay down the law in an abstract
form unrelated to the facts of particul ar cases, not only
do not appertain to the kind of jurisdiction exercised by
this Court or by the Hgh Courts wunder the provisions
nmentioned above, but - may result in msapplications of the
| aw decl ared by Courts to situations for which they were not
i ntended at an.

Learned Counsel for the detenus have tried to induce us
to answer many questions which may arise in purely
hypot hetical situations sone of which seemto ne to be far
renoved from the realns of reality. W cannot assume that
those who exercise powers of detention are bound to do so,
as a rule, as though they were denented reports wi't hout any
regard for law, justice, reason, or honesty of purpose,
solely for achieving objects other than those which are
really meant to be served by the Act. Both sides, however,
desire that we should answer questions indicated above on
the assunption that the provisions of |aw containedin the
Act have been infringed, in sone way, by the ~detaining
authorities in a particular case. They want us-to indicate
degrees of transgression of the provisions of the Act, if
any, which <can justify interference by the H gh Courts in
Habeas Corpus proceedings. As the facts of no particular
case are before s, we can only answer the questions before
us with the hel p, where necessary, of appropriate
hypot heti cal exanpl es.

The | earned Attorney General has, very frankly and
honestly, subnmitted that there was no need to bestow upon
actions of the detaining authorities the protection given to
themonly for the duration of the Emergency procl ai ned under
Article 352(1 ) of the Constitution, if the
307
President did not really intend to confer certain i munities
fromjudicial scrutiny and interference upon detentions by
executive authorities, even if sone of themwere contrary to
the letter of the law, so that certain over-riding interests
of national security and i ndependence nay not be
jeopardi zed. The Attorney CGeneral’'s submssion is that the
risks of msuse of powers by the detaining officers and
authorities, which are certainly there, nust be presuned to
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have been over-ridden by the higher clains of nationa
security which the proclamati on of energency denotes. It was
pointed out that a citizen, or other person who nay have
been unfairly or illegally detained due to sone unfortunate
m sappr ehensi on or error, does not |oose his remedy
altogether. Only his right to move a Court for the
enforcenent of any of the rights conferred by Part 111 of
the Constitution would be suspended for the time being. He
could al ways approach higher Governnental authorities. Al
of them could not be so unreasonable as to deny redress in a
case of genuine injustice.

The propositions thus stated appear to be so reasonable
and are so wen founded, as | shall endeavour to show | ater,
inthe course of this judgnent, in the Constitutional and
| egal history and the case |law of other countries, during
peri ods of Emergency, fromwhose constitutions what has been
described as the "ancient wit of habeas Corpus" has been
taken and transplanted into our Constitution that it may
seem somewhat ~ surprising that their correctness should be
doubt ed or deni ed at an. The propositions have, however, not
only been vehermently assailed but the attacks upon them were
sought to be supported by attenpts to engraft theories upon
our Constitution which, if~ accepted, win destroy the basic
principle of the supremacy of the witten Constitution which
| attenpted, in Sm. Indira Nehru Gandhi v. Shri Raj Narain
(1), to explain at sone |ength.

If the clear and unequivocal |anguage of Article 359(1)
of our Constitutionis the bed-rock~ on which the Attorney
CGeneral s arguments to sustain the prelimnary objections to
the maintainability of Habeas  Corpus petitions during the
Energency rest, |earned Counsel for the detenus have put
forward theories of a nebul ous natural |aw and a comon | aw
whi ch, on close scrutiny, appear to me to resolve thensel ves
into what according to the notions of |earned Counsel for
the detenus, the |aw ought to be. Strenuous attenpts have
been made to dress wup these notions in the inpressive garb
of the "Rule of Law' which evokes the genuine and our and
respectful devotion of |awers and public spirited citizens.
But, the nere veneration of “a caption without an
under standi ng of what it really denoted in the past and what
it means or should nean today, is another - nanme for
obfuscati on of thought.

Even in England, the reputed hone of the Rule of Law,
the rather |oose, general, and in exact neaning given tothe
termby Dicey to describe and glorify certain assunedly
speci al characteristics of the English Constitution, have
given place to nore realistic, «critical, and scientific
views of the "Rule of Law' and what Dicey neant: by it. Sir

(1) [1976] 2 S.C R 347.
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I vor Jennings, in "The Law and the Constitution" (3rd Edn
p. 296) pointed out:

"Di cey honestly tried (in The Law of the
Constitution, not in his polemcal works) to analyse,
but, |ike nost, he saw the Constitution through his own
spectacl es, and his vision was not exact. The growh of
the new functions of the State has made nuch of his

analysis irrelevant. Mor eover, the argument from
history or, what is the same thing, from the
Constitution must be used with discretion. To say that
a new policy is ’unconstitutional’ is nerely to say

that it is contrary to tradition, and it nust al ways be
consi dered whether the tradition is relevant to new
circunstances. Even if the rule of Ilaw as Dicey
expounded it had been exact, it wuld not be a
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sufficient argunment to say of any proposal, as the

Conmittee on Mnisters’ Powers said on a mnor point,

that it was contrary to the rule of |aw'

Those who glibly talk of the Rule of Law, as expounded
by Dicey, forget that Prof. Dicey had made a very gall ant
and effective (I would not like to use here a colloquia

expression, "desperate", to describe it) attenpt to repe
the correctness of what he caned "the dark saying" of de
Tocqueville that t he | argely conventi onal "English

Constitution has no real existence 'elle n’existe point)"
(See: page 22 of the Dicey's "Introduction to the Study of
the Law of the Constitution"-10th Edn.). He was at pains to
show that the Constitutional Law of Eng land did exist. It
lived and functioned not' only in the hearts and m nds of
Engli shnmen, also reflected in Parlianment, but through the
force of healthy conventions  and highly disciplined habits
of life and thought of the British people. These conventions
and habits had, behind them the sanction not only of a
powerful and -intelligent public opinion but also of the
control by ~the Houses of Parlianment, wested fromthe Crown
in the course of historic constitutional struggles, over the
finances of the nation. D cey distinguished this peculiarly
British Constitutionalr Law from "political ethics" which

according to him was "m s-called Constitution Law'. It was
not, he pointed out, International I|aw, the "vanishing
poi nt" of | aw.

Di cey succeeded, at least so far ~as his statenment of
the Rule of Law is concerned, in doing nothing nore than
i ndicating, wunder ‘this heading, certain conmmon guiding
principles for Courts as wen as Legislators to follow when
they needed these. Hence, he said that the Rule of |aw and
the legal Sovereignty of Parlianent were allies in England.
According to him both these principles so operated as to
al ways support and strengthen each other. This idealistic
rosy optimsm reflecting the Wig tradition of | mninmm
interference with individual freedons and representing the
Constitutional jurisprudence of the hey-day of a |aissez
faire British economc prosperity, was destined to be
di spl aced by the nore "down to the earth" pragmati smof the
Twentieth Century Britain, attenpting to mnmeet _economc
difficulties and distress through socialistic planning and
to build a welfare State by nmeking | aws which appeared to
those brought up on the traditional postulates of Dicey's
Rul e of Law to deny the validity of its basic assunptions.
309

The first of these assunptions or meanings was that any
depravati on of personal liberty or property nust not only be
for a "distinct breach of law' but "established in_ the
ordinary legal nmanner before the ordinary Courts of the
land". He contrasted this "with every system of governnent
based on the exercise by persons in authority “of ' w de,
arbitrary, or di scretionary powers of constraint". He
concl uded, from what he regarded as a basic Feature of the
British Constitution, that an nodes of dispensing justice,
through specialised admnistrative authorities and bodies,
nmust necessarily be autocratic and unfair. He conpared the
British system with the one under which Voltaire, in 1717,
was "sent to the Bastille for a poem which he had not
witten, of which he did not know the author, and with the
sentiments of which he did not agree"”. The second assunption
of Dicey’'s Rule of law was. "Every man, whatever be his rank
or condition, is subject to the ordinary |aw of the realm
and anmenable to the jurisdiction of the ordinary tribunals".
He overl ooked the not infrequent injustice caused in England
of his time, due to want of adequate remedi es agai nst the
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servants of the Crown, by applications of the maxim "The
King can do no wong". He wote "Wth us every official
fromthe Prine Mnister down to a constable or a collector
of taxes, is under the same responsibility for every act
done without Ilegal justification as any other citizen". The
third assumption on which Dicey’'s Rule of Law rested was
what he caned "the predom nance of the Legal Spirit" which
he described "as a special attribute of Engl i sh
Institutions". He expl ai ned:

"W may say that the constitution is pervaded by
the rule of law on the ground that the genera
principles of the constitution (as for exanple the
right to personal liberty, or the right of public
neeting) are wth us the result of judicial decisions
determ ning the rights of private persons in particular
cases brought before the Courts; whereas under nany
foreign constitutions the security (such as it is)
given to the rights of individuals results, or appears
to result from the general principles of the
constitution".

Di cey observed:

"There is inthe English constitution an absence

or these declarations or definitions of rights so dear

to foreign constitutionalists. Such princi pl es?
nor eover, as you can di scover | in the Engl i sh
constitution are, like an maxi ms . established by

judicial legislation, mere general isations drawn either

fromthe decisions or dicta of judges, or from statutes

whi ch, being passed to neet special grievances, bear a

cl ose resenbl ance to judicial decisions, and are in

effect judgnents pronounced by the Hi gh Court of

Parliament. To put what is really the sane thing in a

sonmewhat different shape, the relation of the rights of

individuals to the principles of the constitution is
not quite the same in countries |like Belgium where the

Constitution is the result of a legislative act, as‘ it

is in England, where the constitution itself is based

upon | egal deci sions".
310

Thus, Dicey depicted the British Parlianent, while
perform ng even-its |egislative functions, as if it was a
Court following the path shown by judges fined wth the
spirit of law and with neticul ous concern for an the canons
of justice. He concluded: "Qur Constitution, in short, is a
Judge-nmade Constitution and it bears on its face an the
features, good and bad, of judge nmade | aw'

Di cey thought that the difference between the unwitten
British Constitution and a witten Constituion, such as that
of Belgium was not nerely a formal one, but revealed
entirely differing approaches to basic freedonms. He observed

"The matter to be noted is, that where the right
to individual freedomis a result deduced from the
principles of the constitution, the idea readily occurs
that the right is capable of being suspended or taken
away. Where, on the other hand, the right to individua
freedomis part of the constitution because it is
inherent in the ordinary law of the land, the right is
one which can hardly be destroyed w thout a through
revolution in the institutions and nanners of the
nation."

After making the distinction nentioned above, Dicey
deals with "the so-called suspension of the Habeas Corpus
Act". He said that it bears "a certain simlarity to what is
caned in foreign countries ’suspending the constitutiona
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guar ant ees’ He euphenmi stically, explained
"But, after an, a statute suspending the Habeas
Corpus Act falls very far short of what its popular
nane seens to inply; and though a serious neasure
enough, is not, in reality, nore than a suspension of
one particular remedy for the protection of persona
freedom The Habeas Corpus Act may be suspended and yet
Engl i shnen may enjoy alnost all the rights of citizens.
The constitution being based on the rule of law, the
suspensi on of the constituion, as far as such a thing
can be conceived possible, would nmean with us nothing
| ess than a revol ution".
If Dicey, bewitched by the beauties of an unwitten British
Constitution could have ' been shocked by any nodern
transgressions of the basic principles of his "Rule of Law'-
inthe Introductionto later editions of his book, D cey
nodified his earlier views, to sone extent, about. the
nature and purposes of "Droit Admnistratif”, accepted the
inevitability of change, and noti ced the | ogi ca
consequences of what he hinself had described, in his "Law
and opinion _in England", as the Collectivist or Socialistic
trend-he would have been even nmore shocked by the
proposition that the cherished principles of his Rule of
Law could override the statute law which the British
Parliament could nmakeand unmake in the exercise, of what
Dicey called the "Sovereignty of Parlianent”. The truth is
that Dicey did not, at first visualise the possibility of
any conflict between the Rule of Law and the principles of
Parliamentary Sovereignty i n_~Engl and. And, correctly
under st ood and applied, there should not be serious conflict
bet ween them But, are princi pl es al ways correctly
under st ood and applied ?
311
Jennings critically comented upon Dicey' s views (See:
"The Law and the Constitution"™ 3rd Edn. p. 294) as follows:
The rules which in foreign countries naturally
formpart of a constitutional code "nobstly do not exi st
in England, for the recognised (or |egal) suprenmacy of
Parliament presents any fundanental distribution of
powers and forbids the existence of fundamental rights.
The supremacy of Parlianent is the Constitution. It is

recogni sed as fundanental law just —as a witten
constitution is recognised as fundanental |aw Various
Public., authorities the Crown, t he Houses of

Parlianment, the courts, the adm nistrative authorities
have powers and duties. Mst of them are determ ned by
statute. Sone are traditional, and so are 'determ ned

by the common |law. The powers of admnistrative

authorities in respect of ’'fundanental liberties’ are
mainly contained in statutes. But even if they were
not, I do not understand how it is correct to say that

the rules are the consequence of the rights of
i ndividuals and not their source. The powers of the
Crowmn and of other admnistrative authorities -are
limted by the rights of individuals; or the rights of
i ndividuals are limted by the powers of t he
administration. Both statenents are correct; and both
powers and rights cone fromthe lawfromthe rul es".
Thus, Jennings pointed out that what was material was
the existence of rules, as a part of Constitutional |aw, and
not their sources or forms. He tried to show that the basic
rule being the supremacy of Statutory l|aw that was "The
Constitution" in Britain. No other rule could conpete with
it or stand in its way or be a substitute for it. Dicey, on
the other hand, believed that the difference in sources and
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forns of rules nade a great difference in approach and
outl ook. But, Dicey also treated the judge-nmade Rul e of Law
and the rights "guaranteed® by a witten constitution as
alternatives or different nodes of protecting same species
of rights. He never dreanmt of |ooking upon themboth as
si mul taneously existing and available Under a witten
Constitution in addition to what such a Constitution
cont ai ned.

Dicey, indicated the basic distinction between the
Constitutional position in England" with an unwitten
Constitution where the supremacy of Parliament prevail ed,
and that in the United States of Arerica, wth a witten
Constitution which was supreme. But, despite the differences
in the |ogical consequences of an unwitten constitution, in
a country so largely governed by its conventions and
di sciplined habits of life and thought as Dicey' s Engl and,
and those of the witten Constitution of the U S A, one
common feature, snared by both English and American systens,
was the large anbunt of judicial Constitutional |aw nmaking
whi ch took place in both countries.

In Britain, although the Parliament is the suprene | aw
giver, yet, as Dicey pointedout, there was, out of respect
for the judicial function and the Rule of Law, an acceptance
of judge made law as the constitutional |law of the |and
whi ch the Parliament could alter, whenever it
312
liked, but did not think of altering presunmably because it
served very wen, the needs of British people who took pride
in their judge made | aw. O course, if Parlianment did make a
[aw on any subject and it has nade sone laws on
Constitutional matters —also the Courts could not think of
guestioning the validity of the |aw so nade.

In America, not only was the ~doctrine of ‘judicia
review of |egislation, established by Mirshall, C J., in
Marbury v. WMadison (1) but the "due process" clauses,
introduced by the 5th amendment (1791) and by the 14th
amendnment (1868) of the American Constitution, becane the
nost prolific sources of judicial |aw nmaking. They gave to
the Anerican Courts an anplitude of power to indulge in what
is caned "judicial legislation" which our Constitution
makers, after considerable debate, deliberately eschewed by
using the expression '’ procedure established by |aw' instead
of the "due process of law'. WIlis, adverting to the very
skel etal character of the American Constitution, said:

“Qur original Constitution was not an anchor but a
rudder. The Constitution of one period has not been the
Constitution of another period. As one period has
succeeded another, the Constitution has becone |arger
and | arger."

In A K Gopalan v. The State of Mdras,(2) the
earliest case in which a conprehensive discussion of
fundanental guaranteed freedonms in our Constitution took
pl ace, Kania, C J., after referring to observations of
Munro, of Janmes Russen Lowen, of Wnis, and of Cool ey, on
the Anerican Constitution, noted about the nature of —our
Constitution (at p. 109):

"The Constitution itself provides in mnute
details the legislative powers of the Parlianment and
the State Legislatures. The same feature is noticeable
in the case of the judiciary, finance, trade, conmerce

and services. It is thus quite detailed and the whol e
of it has to be read wth the sane sanctity, without
gi ving undue weight to Part IIl or article 246, except

to the extent one is legitimtely and clearly Iimted
by the other".
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The position in this country is clearly one in which
the fundanmental |aw found in the Constitution is paranount.

The Constitution provides the test for the validity of an
other laws. It seeks to deter mine. the spheres of executive
and | egislative and judicial powers with neticul ous care and
preci sion. The judicial function, though wi der in range when
interpreting or applying other articles of the Constitution,
particularly Articles 14 and 19, the enforcenent of which is
al so suspended during the current Emergency, is especially
constricted by the elaborate provisions of Articles 21 and
22, which deal with personal liberty and preventive
detention. The w der the sweep of the provisions of Article
21 and 22 the nore drastic nust be the effect of suspending
their enforcenent. After an, suspension does not and cannot
mean retention under a disguise.

(1) (1803) (1 Cranch 137).

(2) [1950] S. C. R 88 @p. 109.
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The only  Rul e of Law which can be recogni sed by Courts
of our country ~is what is deducible fromour Constitution
itself. The Constitution is, for us, the enbodiment of the
hi ghest "positive law' as wen as the reflection of an the
rules of natural or ~ethical or conmmon | aw Lying behind it
whi ch can be recognised by Courts. It seems to nme to be
legally quite inpossible to successfully appeal to sone
spirit of the Constitution or to any law anterior to or
supposed to lie behind the Constitution to frustrate the
objects of the express provisions of the Constitution. I am
not aware of any Rule of Law or reason which coul d enable us
to do that. What we are asked to do seens nothing short of
bui |l di ng sone i magi nary parts of a Constitution, supposed to
lie behind our existing Constitution, which could take the
pl ace of those parts of our Constitution whose enforcenent
is suspended and then to enforce  the substitutes. And, we
were asked by sone |[|earned Counsel, ~though not by an, to
performthis anbitious task of judicial Constitution making
wi thout even wusing the crutches/of inplied inperatives of
our Constitutional provisions as though we had some pl enary
| egi sl ative Constituent powers. Fortunately, Judges in this
country have no such powers. And, those who are neant to so
function as to keep the other authorities and -organs of
State within the limts of their powers cannot thenselves
usurp powers they do not possess. That is the path of
descent into the arena of political controversy which is so
damaging for the preservation of the dinpartiality and
prestige of the Judicial function. W cannot, therefore,
sati sfy those who may feel the urge, as Orar Khayyamdid "to
shatter"” what they regard as "this sorry scheme of things
entire" and to "renould" it nearer their "heart's desire"’
| think we nust nmake it clear that the spirit of law or the
Rul e of Law, which we recognise, cannot, however —om nously
around |i ke sone disenbodied ghost serving as a substitute
for the living Constitution we actually have. It has to be
found always w thin and operating in harnmony with and never
outside or in contact with what our Constitution enjoins. An
that we can do is to faithfully explain what the
Constitution and its spirit nean. W cannot alter or twi st
t hese.

The distinction made above between law as it exists and
as it has to be recognised and enforced by the State's
judicial organs, and "the law', if we may can it that at an
which could only constitute sone rules of ethics but could
not be enforced at an, whatever may be its noral worth, was
thus stated by John Codman Hurd in his "Law of Freedom and
Bondage in the United States" (Negro Universities Press New
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York (Vol. I, at p. 3):

"Now, jurisprudence is taken to be the science of
arule not nerely existing, but one which is actually
operative or enforced in or by the win of society or
the state. The Science of what rule ought to be made
operative by the win of the state is a different thing;
it is a science of rules regarded only as existing,
whet her operative in civil society-that is enforced-or
not .

A rul e made operative by the authority of society,
or of the state, is a rule identified with the
expressed win of so
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ciety or of the State. The win of the state, indicated
in some formof expression, is the law, the subject of
jurisprudence, and no natural rule which nay exist,
fornms a part of the |law unless identified with the win
of 'the state so - indicated. Wat the state wins is the
conterm nous neasure of law, . no pre existingruleis

t he ‘measure of that win"*.

John Codman Hurd went on-to point out that judicia
authorities constituted by the State can only carry out the
mandat es  of the positive law which, for purposes of
enforcenent, must be deened to enmbody an the pre-existing
enf orceabl e natural and ethical val ues.

Enforceability, as an attribute of a legal right, and
the power of the judicial organs of the State to enforce the
right, are exclusively for the "State, ‘as the Ilega
i nstrument of Society, to confer or take away in the legally
aut horised manner. It follows fromthese basic prem ses of
our Constitutional jurisprudence that Courts cannot, during
a constitutionally enjoined period of  suspension  of the
enforceability of Fundanental Rights through Courts, enforce
what may even be a "fundamental right" sought to be
protected by Part Ill of the Constitution. The Attorney
General has, very fairly and rightly, repeatedly pointed out
that no substantive right, whether declared fundanmental or
not. except the procedural rights converted into substantive
ones by Article 32. could be suspended. Even the enforcement
in general of an such rights is not  suspended. Even the
enforcenent of specified rights through Courts is suspended
for the tinme being.

The enforceability of a right by a constitutionally
appoi nted judicial organ has necessarily to depend upon-the
fulfillment of two conditions: firstly its recognition by or
under the Constitution as a right. and, secondly, possession
of the power of its enforcenent by the judicial organs. Now,
if a right is established, on facts, as a right, it wll
certainly satisfy the first condition. But, if the right is
unenforceabl e, because the power of its enforcenent by
Courts is constitutionally suspended or inhibited, for the
duration of the Energency, its nere recogni tion or
decl aration by Courts, either as a right or as a fundanental
right, could not possibly help a petitioner to secure his
personal liberty. Article 226 of the Constitution is not
neant for futile and unenforceable declarations of right.
The whol e purpose of a wit of Habeas Corpus is to enforce a
right to personal freedom after the declaration of a
detention as illegal when it is so found upon investigation.

It may be that many noral and natural obligations exist
outside the Constitution and even outside any positive | aw
this is not denied by the |earned Attorney GCeneral at an
but, their existence is not really relevant for purposes of
petitions for wits of Habeas Corpus which Ilie only to
enforce Legally enforceable rights. Neither the existence
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nor the possibilities of denials of any rights by the
detaining officers of the State, due to frailities of human
nature and errors of judgnment, are denied by the Attorney
General. ALL that is denied is the correctness of the
assertion that they are enforceable, during the period of
Emer gency, through Courts, if they fan within the purvi ew of
ri ghts whose enforcenment is suspended.
315

The result of the few very general observations nade
above by ne, before exanmining, in greater depth, any of the
very large nunber of connected questions and side issues
raised I doubt whether it is necessary or of much use, in
vi ew of ny opinion on t he prelimnary i ssue of
enforceability, to consider an of then even if it were
possible for ne to do so-may be sunmarised as foll ows .

Dicey's Rule of Law, with special neanings given to it,
was nmeant to prove the existence and peculiarities of the
uncodi fied English Constitutional Law. According to Dicey
hi msel f, these features either” did not exist elsewhere or
were the very -~ objectives of _provisions of witten
Costitutions of other countries.  On Dicey s very exposition
no ordi nary Judge-made law or conmon |aw could survive in
opposition to statutory lawin England, or, in conflict with
a witten Constitution where there was one. Enforceability
of rights, whether they are constitutional or conmon | aw or
statutory, in constitutionally prescri bed way's by
constitutionally appointed judicial  organs, is governed
solely by he term of the witten instrument in a
constitution such as curs. The scope for judicial |aw making
on the subject of enforcement of the right to persona
freedomwas deliberately restricted by our ~Constitution

nmakers. In any case, it is difficult to see any such scope
when "enforcenent” itself is suspended. Al we can do is to
determne the effect of this suspension. W have now to
consider in greater detail: \Wat is it the enforcenment of

which is suspended and what, if _anything remains to be
enforced ?

In this country, the procedure for the deprivation as
wen as enforcement. O a right to personal freedom is
governed partly by the Constitution and partly by ordinarily
statutes. Both fan within the purview of procedure”. Article
21 of the Constitution guarantees, though the guarantee is
negatively franmed, that "no person shall be deprived of his
life or personal liberty except according to procedure
established by law |If an enforcenent of-this negatively
franed right s suspended, a deprivation <contrary o the
prescri bed procedure is not |egalised. The suspension of
enf orcenent does not either authorise or (direct. any
authority to violate the procedure. It has to  be clearly
understood that who.. is suspended is really the procedure
for the enforcement of a right through Courts which could be
said to flow fromthe infringnent of a statutory procedure
If the enforcenent of a right to be free resulting
derivatively from both the Constitutional and statutory
provi sions, based on an infraction of the procedure, which
is statutory in cases of preventive detention, is suspended,
it seens to ne to be inpossible to lay down that it becones
enforceable when that part of the procedure which is
mandatory is violated but remains unenforceable so |ong as
the part of the procedure infringed is directory. Such a
view would, in any opinion, introduced a distinction which
is neither warranted by the |anguage of Article 359 of the
Constitution nor by that of the Presidential orders of 1975.
If the claimto assert the right is one based on violation
O procedure, the degree of violation may affect the
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guestion whether the right to be free is established at all
but, it should not, logically speaking, affect the result
where the enforcenent of the right, even in a case in which
it has become apparent, is suspended.

316

The question, however, which has been nost vehenently
argued is: Does Article 21 exhaust every kind of protection
given to rights to personal freedom? Another way in which
this question was put is Article 21 of the Constitution "the
sol e repository" of the substantive as wen as procedura
rights enbraced by the expression "personal liberty" ? one
of the contentions before us was that Article 21 does not go
beyond the procedural protection to persons who nmay be
deprived of personal liberty.

M. Jethnmal ani, |earned Counsel appearing for one of
the detenues, contended that - personal freedom was a by
product of the renoval ~of constraints or hindrances to the
positive freedomof action of the individual. The contention
seened to be that ~procedure for  depreciation of persona
liberty ‘being one of the ways of inposing positive
constraints, the renmoval of a negative procedural protection
could not dispense with the necessity to establish a right
of the detaining authority under sonme positive or statutory
law to deprive a person-detained of his |iberty whether the
authority concerned followed the right procedure or not in
doing so. The argunment is that proof of a just and reason
abl e cause, falling within the objects of the Act so as to
create a liability to be detained, nust precede the adoption
of any procedure to ‘detail a -person under’ the Act. A
"satisfaction" that one of the grounds of detention
prescribed by Section 3 of the Act, is there, was thus said
to be a "condition precedent" to the  exercise of
jurisdiction to detain. This argument obvi ously proceeded on
a restricted neaning given to the "procedure established by
law'. It is very difficult to see why the satisfaction
required by Section 3 of the Act, is not really  part of
"procedure established by | aw'

There is, however, an even nore formdable difficulty

in the way of this argument. If, as it is undeniable, the
procedure under Article 226 is the direct procedura
protection, which is suspended by the terms of the

Presidential order, read with Article 359, Article 226 win
not be available to the detenue at an, for the tinme being,
for showing absence of the required "satisfaction", as a
condition precedent to a valid detention order ~under
Section 3 of the Act. If the "right to nove any Court" can
be suspended Article 359 is very clear on the point there
remains no right, for the tinme being, to an inquiry.into
conditions which may enable a party to secure  release in
assertion of rights guarantee either by Article 21 /or by
other articles whose "enforcenent" is suspended. |ndeed, the
cl ear object of such a suspension seenms to me to be that
Courts should not undertake inquiries into the violations of
the alleged right.

If the fundanental rights in Part [l of ~the
Constitution are not suspended, as they obviously are not,
but only their enforcenent can be and is suspended what is
really affected is the power conferred on Courts by Articles
32 and 226 of the Constitution. The power of the Courts is
the direct and effective protection of the rights sought to
be secured indirectly by Article 21, and perhaps |ess
indirectly, by sone other articles and |laws. Indeed, it is
the basic protection because other protections operate
through it and depend on it. If this is curtailed
317
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temporarily, t he ot her af fected protections becone
automatically inoperative or ineffective so far as Courts
are concer ned.

It is no answer to say that the Constitutional power of
Hi gh Courts cannot be affected by a Presidential order under
Article 359 which is as nmuch a part of the constitution as
Article 226. Both articles were there fromthe comrencenent
of the Constitution. | do not see howit can be reasonably
urged that our Constitution-makers did not visualise and
intend that the Presidential order under Article 359 nust,
for the duration of the Enmergency, necessarily limt the
powers of Hi gh Courts under Article 226 albeit indirectly by
suspending rights to enforcenent of fundanental rights.

It is also not possible for a detenue to fan back upon
the last part of Article 226 of the Constitution which
enabl es the wuse of powers given by this Article "for any
ot her purpose". Sg long as that purpose is enforcenent of a
right which is covered by Articles 14 or 19 or 21 or 22
either separately or conjointly, as the enforcenent of each
of these ' is now suspended, the inhibition win be there.
Mor eover, we have no case before us in which a detenu asks
for an order for any purpose other than the one which can
only be served by thoissue of a wit of Habeas Corpus. Each
detenu asks for that relief and for no other kind of wit or
order. Therefore, /there is no need to consider 'any other
pur pose".

It is true that some of the learned Counsel for the
det enus have strongly relied upon "any other purpose"
occurring at the end of Article 226, for enabling the H gh
Court to wundertake an _investigation suo nmotu. into the
guesti on whether the executive is performng its duties.
Q her Counsel have submtted that such-an enquiry such notu
can be wundertaken by this Court orby a Hgh GCourt in
exercise of powers to issue wits of Habeas Corpus quite
apart from the enforcenent of the right of a detenu to any
wit or order. As | have indicated earlier, | /am not
prepared to answer purely hypothetical questions, except
within certain limts, that is to say, only so far as'it is
necessary for the purposes of illustrating ny point of view.
| do not think that the powers of Courts renain unaffected
by the suspension of rights or |ocus standi of detenus. A
Court cannot, in exercise of any supposed inherent or
inmplied or wunspecified power, purport to enforce “or in
substance enforce a right the enforcenment of which is
suspended. To pernit such circunmvention of the suspension is
to authorise doing indirectly what | aw does not allow to be
done directly. Assuming, for purposes of argunment, that
there is some unspecified residue of judicial’ power in
Courts of Record in this country, wthout deciding what it
could be, as that question does not really arise in/ cases
before us, there nust be undeni able facts and circunstances
of some very grave, extraordinary, and exceptional character
to justify the use of such powers, if they exist 'at and
either by this Court or by the H gh Courts. So |ong as the
powers of Government are exerci sed by the chosen
representatives of the people, their exercise is presuned to
be of the people and for the people. It has to be borne in
mnd that the validity of the declaration of Energency under
Article 352 has neither been nor can it be constitutionally
chal l enged in view of Article 352(5)
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of the Constitution. And, the validity of Presidentia
orders of 1975 under Article 359 has not been questioned.

So far, | have only indicated the nature of the
probl ems before us and’ ny general approach to them Before
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specifically answering questions, stated at the outset, |
win deal, as briefly as possible, Under the follow ng Six

mai n heads, wth such of the very large nunber of points
rai sed and authorities cited before us as appear to ne to be
really necessary for answering the questions caning for our
deci si on:
(A) "Rights conferred by Part 11" of our
Constitution from the point of view of
Per sonal Freedom
(B) Power to issue wits of Habeaus Corpus and
ot her powers of Hi gh Courts under article 226
of the constitution
(C© The objects of the Miintenance of Interna
Security Act. ('the Act’) and the amendnents
of it.
(D) The purpose  and meani ng of Emer gency
provisions, particularly Article 359 of our
Consti tution.
(E) -~ The ~effect of ~ the Presidential orders,
particularly the order of 27th June, 1975, on
the rights of Detenus.

(F) The Rule of Law, as f ound in our
Constitution, and how it operates during the
Emer gency.

(A) "Rights conferred by Part In" fromthe point of view of
personal freedom

It is sonewhat difficult to reconcile the | anguage of a
purported confernment . of rights uponthenselves by citizens
of India wth their political sovereignty. The |anguage of
the preanble to the Constitution recites that it is they who
were establishing the legally Sovereign Denocratic Republic
with the objects given there. O course, sone rights are
"conferred" even on non-citizens, but that does not renpve
the semantic difficulty which gave rise to sone argunent
before us. It seens to ne that if, as this Court has already
expl ained earlier (e.g. by me in Shrimati Indira Nehru
Gandhi’s case (supra), the Constitution, given unto
thensel ves by the people, is legally suprene, it win not be
difficult to assign its proper. neaning to the term
"conferred". I do not find the theory unacceptable that
There was a notional surrender by the people of India of
control over their several or individual rights to a
sovereign Republic by nmeans of a | egal |y suprene
Constitution to which we owe allegiance. It only means that
we recogni se that the Constitution is suprene and can confer
rights and powers. W have to look to it alone -and not
outside it for finding out the manner in which and the
[imts subject to which individual citizens can exercise
their separate freedons. There has to be necessarily, as a
result of such a process of Constitution nmaking, a nhotiona
surrender of individual freedom so as to convert the
possibility of "l'icence" to an, which ends in the
expl oitation and oppression of the many weak by the few
strong, into the actuality of a freedomfor an regul ated by
| aw or under the law applicable to an. This seens to
319
me to be a satisfactory explanation of the [|anguage of
conferment used with reference to rights.

Apart fromthe explanation given above, of the |anguage
or confernent, the neaning of placing sone rights in Part
11, whatever be tile language in which this was done, is
surely to select certain rights as npbst essential for
ensuring the fulness of lives of citizens. The whol e object
of guaranteed fundamental rights is to make those basic
aspects of human freedom enbodied in fundanental rights,
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nore secure than others not so selected. In thus recognising
and declaring certain basic aspects of rights as fundanenta
by the Constitution of the country, the purpose was to
protect them against undue encroachments upon them by the
| egi sl ative, or executive, and, sonmetines even judicia
(e.g. Article 20) organs of the State. The encroachnments
nmust remain within permssible limts and nust take place
only in prescribed nodes. The intention could never be to
preserve sonmething concurrently in the field of Natural Law
or Common Law. It was to exclude an other control or to make
the Constitution the sole repository of wultinmate contro
over those aspects of human freedom which were guaranteed
t here.

| have already referred to Dicey's attenpt to show t hat
one of the meanings of the Rule of Law in England was that
the law made by the ordinary Courts served purposes sought
to be achieved in other countries by mnmeans of witten
Constitutions. This nmeant that one of the two systens
governs the whole field of fundanental rights but not both
This very .idea is thus put by Keir & Lawson in "Cases in
Constitutional Law (5th Edn. p. 11) "

"The judges seemto have in their mnds an idea
constitution, conprising those fundanental rules of
comon | aw whi ch seem essential to the liberties of the
subj ect and the proper government of the country. These
rul es cannot be repeal ed but by direct and unequi voca
enactnment. |In the absence of express words or necessary
i ntendment, statutes wn be applied subject to them
They do not override the statute, but are treated, as
it were, as inplied terms of the statute. Here may be
found many of those fundanental rights of man which are
directly and absolutely safeguarded in the Anerican
Constitution or the Declaration des droits de 71
honmme" .

In the passage quoted above, Rules of Natural Justice,
which are inpliedly read into statutes fromthe nature of
functions inposed upon statutory authorities or bodies, are
placed on the same footing as "fundanental rights of nen
which are directly and absolutely safeguarded" by witten
Constitutions. There is, however, a distinction between
these two types of basic rights. The inmplied rules  of
natural justice do not, as has been repeatedly pointed out
by us, over-ride the express terns of a statute. They are
only inplied because the functions which the statute inposes
are presuned to be nmeant to the exercised in accordance with
these rules. Hence, they are treated as though they were
parts of enacted law. This Court has repeatedly
320
applied this principle (see: e.g. State of Oissa v. Dr.
(M ss) Binapani Dei & Os)(1)

The principles of natural justice which are so inplied
nmust al ways hang, if one may so put it, on pegs of statutory
provisions or necessarily follows fromthem They can al so
be said sometines to be inplied as necessary parts of the
protection of equality and equal protection of laws
conferred by Article 14 of the Constitution where one of the
pillars of Dicey's principles of the Rule of Law is found em
bodied. Sometines, they nmay be inmplied and read into
| egislation dealing with rights protected by Article 19 of
the Constitution. They could, at tinmes, be so inplied
because restrictions on rights conferred by Article 19 of
the Constitution have to be reasonable. Statutory provisions
creating certain types of functions nmmy becone unreason
able, and, therefore, void unless rules of natural justice
were inpliedly annexed to them And, the wen known met hod of
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construction is: ut res nagis val eat guam pereat"-to prefer
the construction which upholds rather than the one which
i nval i dates. Thus, rules of natural justice, even when they
are read into statutory provisions, have no independent
exi stence. They are annexed to statutory duties or
fundanental rights so long as they are not expressly
excluded. Their express exclusion by statute may, when the
enforcenent of fundanental rights. It is not suspended,
affect the validity of a statute. But, that is so because of
the requirenents of Articles 14 and 19 of the Constitution
and not because they are outside t he Constitution
al t oget her.

It is also very difficult for ne to understand what is
nmeant by such "Common Law' rights as could co-exist and
conpete with constitutional provisions or take their place
when the constitutional provisions become unenforceable or
tenmporarily inoperative.~ The whole concept of such all eged
Conmon Law is based on an utter msconception of what
"Common Law' ~neans. The origin of Comon Law in England is
to be found in the work done by ‘the King’s Judges, who,
through their judicial pronouncenents, gave to the people of
that country a |law common to the whole country in the place
of the peculiar or conflicting |ocal custons. Let ne quote
here from a recent  book by Prof. George W Keeton on
"Engli sh Law The Judicial Contribution" (at p. 68-69), about
what Judges appointed by Henry the Il of Anjou did:

“I't isin his reign that something recognisable as

a Common Law begins to emerge. It is ‘an amal gam of

Angl o Saxon and Dani sh customs and Norman | aws

governing mlitary tenures, both of which are about to

be transformed by several mighty agencies-the ever-
expandi ng body of original wits, of which danville
wote; the assizes which Henry introduced and finally,
by the activities of his judges, whether '3 at

Westminster or on Circuit: It ~is significant that

al t hough for sone centuries to cone, English law was to

remain remarkably rich in. local custons, we no |onger
hear, after t Henry's reign, of the laws of Mercia,

Wessex and Northunbria, but of a Common Law of Engl and-

that is to say,

(1)[1967] 2 S. C R 625.
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the law of the king's courts, about which treatises of
the calibre of Bracton and Fleta would be witten
al nost exactly a century later, and as the concluding
words of Pollock and Miitland s great work rem nd us,
they and their judicial colleagues were building, not
for England alone but 'for king | ess conmon-wealths on
the other shore of the Atlantic ocean and now, one can
per haps add, for many other comonweal ths, too. This we
owe ultimately, not to a Norman Conqueror, nor even to

a distinguished line of Saxon kings, but to '‘a bow

| egged and unprepossessing prince of Anjou, of restless

energy and great constancy of purpose who built,
per haps, a good deal better than even he knew'

Such were the origins of the Cormon Law in England. It
is true that Common Law did try to dig its tentacles into
Constitutional Law as well. Chief Justice Coke not only
denied to King Janes the 1st the power to administer justice
directly and personally, but he went so far as to claimfor
the King’s Courts the power to proclaiman Act of Parliament
invalid, in Dr. Bonhamis case, if it sought to violate a
principle of natural law. Such claims, however, were soon
abandoned by Conmon Law Courts.

It is interesting to recall that, after his dism ssal
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by King James the 1st, in 1616, Sir Edward Coke entered
politics and becane a Menber of the House of Commbns in
Li skeard. He led a group which resisted Royal clains. He was
the principal advocate of the Petition of Rights which
Parliament conpelled a reluctant King of England to accept
in 1628. Courts of justice, wunable to wthstand Roya
onsl aughts on their authority, joined hands with Parlianent
and laid down sone of the rules which, according to Dicey,
gave the Rule of Law to England. Thus, the judge-made
fundanental rights, which Parlianent would not disturb, out
of innate respect for them existed, legally speaking,
because Parliament, representing the people, wanted them
They could not conpete with or obstruct the legal authority
of Parlianent. Coke's doctrine, however, found expression in
a constitution which enabled judges to test the validity of
even legislation P _wth reference to fundanental rights.
This is also one of the primary functions of Chapter 11l of
our own Constitution. ‘Another function of provisions of this
chapter is to test the validity of the State s executive
action.

So far as Article 21 of the Constitution is concerned,

it is abundantly clear ~that it protects the Ilives and
liberties of citizens primarily from legally unwarranted
executive action. It secures rights to " procedure

established by law . If that procedure i's to be established
by statute law, as /it is neant to be, ‘this particular
protection could not, on the face of it, -be intended to
operate as a restriction upon |egislative power to |ay down
procedure although other articles affecting |egislation on
personal freedom mght. Article 21 was only neant, on the
face of it, to keep the exercise of executive powers in
ordering deprevations of life or liberty, within the bounds
of power prescribed by procedure established by |egislation.
23-833 Sup C1/76
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The neani ng of the expression "procedure established by | aw
cane in for discussion at considerable length, 'by this
Court, in A K Gopalan's case (supra). The majority of the
| earned Janes clearly held there that it furnishes the
guarantee of "Lex", which is equated with statute law only,
and not of "Jus" or a judicial concept of what procedural
| aw ought really to be. The whole idea, is wusing this
expr essi on, t aken del i berately from the Japanese
Constitution of the advice, anobngst others, of M. Justice
Felix Frankfurter of the Anerican Suprenme Court was to
exclude judicial interference wth executive action in
dealing with lives and liberties of <citizens .and others
l[iving in our country on any ground other than that it is
contrary to procedure actually prescribed by law, which
according to the najority view in Copalan’'s case, nmeant only
statute law. The majority view was based on the  reason
amongst others, that, according to well established canons
of statutory construction, the express terms of "Lex"
(assum ng, of course, that The "Lex" is otherw se valid),
prescribing procedure, will exclude "Jus" or judicial
noti ons or "due process" or what the procedure ought to be.
Appeal s to concepts of "Jus" or a just procedure were
made in Gopal an’s case (supra), as inplied by Article 21, in
an attenpted application of "Jus" for testing the validity
of statutory provisions. Although no such question of
validity of the procedure established by the Act in ordering
actual deprivations of personal |iberty has arisen before
us, yet, the argunent before us is that we should allow use
of notions of "Jus" and the doctrine of ultra vires by the
various High Courts in judging the correctness of
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applications of +the established procedure by executive
authorities to each case at a tine when the Presidentia
order of 27th June 1975 precludes the use of Article 21 by
Courts for enforcing a right to personal liberty. Therefore,
the question which arises here is whether "Jus" held by this
Court. in Copalan’s case, to have been deliberately excluded
fromthe purview of procedure established by |law', can be
i ntroduced by Courts, through a back door, as though it was
an i ndependent right guaranteed by Chapter 11l or by any
other Part of the Constitution. | amquite unable to accede
to the suggestion that this could be done.

We have been referred to the foll owi ng passage in R C
Cooper v, Union of India(l) to substantiate the subm ssion
that the decision of this Court in Gopalan’s case (supra),
on the question mentioned above, no | onger holds the field:

"W have found it necessary to exanmne the
rationale of ~the two |ines of authority and determ ne
whet her there is anything the Constitution which
justifies this apparently inconsistent devel opnent of
the law. In our judgment, the assunption in AK

Copal-an’s case t hat certain articles in t he

Constitution exclusively deal with specific matters and

in determining where there is infringement of the

i ndi vidual s guaranteed rights, the object and the form

of the State 'action alone need be considered, and

effect of the / laws on fundanmental rights of the
individuals in general wll _be ignored cannot be
accepted as correct. We hold that the

(1) [1970] 3 S. C R 530 @578,
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validity ’'of Jlaw  which authorises deprivation of
property and "a law which authorises conpulsory
acquisition of property for a public purpose nust be
adj udged by the application of the same tests. A
citizen my claimin an appropriate case that the | aw
aut hori sing compul sory acquisition of property inposes
fetters upon his right to hold property which are not
reasonabl e restrictions in the interests of the genera
public".

It seens to ne that Copal an’s case (supra) was nerely
cited, in Cooper’s case (supra), for illustrating a line of
reasoni ng which was held to be incorrect in determning the
validity of "law' for the acquisition of property ~solely
with reference to the provisions of Article 31. The question
under consideration in that case was whether Articles
19(1)(f) and 31(2) are mutually exclusive. Even if, on the
strength of what was held in Cooper’s case (supra), we hold
that the effects of deprivation upon rights outside Article
21 have also to be considered in deciding upon the validity
of "Lex", and that the line of reasoning in Gopal an’s case
(supra), that the validity of alawrelating to preventive
detention nust be judged solely wth reference to the
provisions of Article 21 of the Constitution, is incorrect?
in view of the opinion of the majority of |earned Judges of
this Court hl Cooper’s case (supra), it seemto ne that this
is hardly relevant in considering whether any clains based
on natural law or comon law can be enforced. There is no
chal | enge before us based on Article 19, to any provision of
the Act. Moreover, now that the enforcement of Article 19 is
al so suspended, the question whether a law dealing wth
preventive detention may directly or indirectly infringe
other rights contained in Article 19 of the Constitution is
not relevant at all here for this additional reason

M. Shanti Bhushan, appearing for some of the detenu
seens to have seriously understood the nmeaning of the
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majority as well as mnority views of Judges of this Court
in H's Holiness Kesavananda Bharati Sripadagal avaru v. State
of Kerala.(1) when he submitted that, as the mgjority view
there was not that natural rights do not exist, these rights
could be enforced in place of the suspended guaranteed
fundanmental rights. One |earned Judge after another in that
case enphatically rejected the subm ssion that any theory of
nat ur al rights could i mpliedy limt power s of
Constitutional amendment contained in Article 368 of the
Constitution. Tn doing so, none or us held that any natural
rights could inpliedly becone legally enforceable rights. G

Dwi vedi, J., in Kesavananda Bharti’s case (supra) said
about what could be characterised as a far nore "unruly
horse" than public policy (at p. 918):

"Natural |aw has been a sort of religion with many
political and constitutional thinkers. But it has never
believed in a single Godhead. It has a perpetually
growi ng pantheon.” Look at  the pantheon, and you wll
observe there: ' State
(1) [1973] Suppl. S. C R 1 @918.
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of Nature’, "Nature of Man’ , ' Reason,’ " Cod’
"Equality’, ’'Liberty', ’'Property’', ’'Laissez Faire’
" Sovereignty’, " Denocr acy’ "Civilised Decency’ ,
" Fundanent al Conceptions of Justice’ and even 'Var’

The religion of Natural Lawhas its illustrious
Priestly Heads such as Chrysippus, G cero, Seneca, St
Thomas Acqui nas, Grotius, Hobbes, Locke, Pai ne,
Ham | ton, Jefferson and Trietschke. The pantheon is not
a heaven of peace. Its gods are |locked in constant

internecine c nflict.

Natural Law has been a highly subjective and
fighting faith. Its bewildering variety of ‘mutually
warring gods has pr ovoked Kel son to remark
"outstanding representatives of the nat ur al | aw
doctrine have proclained in the name of Justice or
Natural Law principles which not only contradict one
another, but are in direct opposition to many positive
| egal orders. There is no positive lawthat is 'not in
conflict with one or the other of these principles; and
it is not possible to ascertain which of themhas a
better claimto be recognised than any other. Al these
principles represent the highly subj ective val ue
judgrments of their various authors about what they
consider to be just or natural."

If the concepts of natural |aw are too conflicting to
make them a secure foundation for any alleged "right",
sought to be derived fromit, wuntil it is ~accepted and
recogni sed by a positive |aws notions of what Common Law is
and what it nmeans, if anything, in this country, are not
| ess hazy and unsettl ed.

M. Setalvad, in his Harnlyn Menorial Lectures on
"Common Law in India", treated the whol e body of general or
common statute | aw and Constitutional Law of this country as
though they represented a codification of the Cormon Law of
England. If this view is correct, Conmon Law could not be
found outside the witten constitution and statute |aw
al t hough Engli sh Common Law coul d perhaps be used to explain
and interpret our statutory provisions where it was possible
to do so due to sone uncertainty.

Sonetimes, Judges have spoken of the principles of
"Justice, equity, and good conscience" (See: Satish Chandra
Chakramurthi v. Ram Dayal De(1l) Waghela Raj Sanji v. Sheik
Mashuddirl & ors. (2); Baboo S/o Thakur Dhodi v. Mst.
Subanshi Wo Mangal (8), as sources of "Common Law' in this
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country. One with sone know edge of developnent of law in
Engl and wi ||l distinguish the two broad streans of |aw there:
one supposed to be derived fromthe custons of the people,
but, actually based on judicial concepts of what customis
or should properly be; and another flowi ng fromthe Court of
the Chancellor, the "Keeper of the King s Conscience", who
used to be approached

(1) I. L. R 48 Cal. 388 @407-410.

(2) 14 Indian Appeals p. 89 @ 96.

(3) A I. R 1942 Nag. 99.
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when plain demands of justice failed to be met or caught in
the neshes of Common Law, or, were actually defeated by sone
statute | aw which was bei ng m sused. The two streans, one of
Conmon Law and an other of Equity, were "m xed" or "fused"
by statute as a result of the Judicature Acts in England at
the end of the last century in the sense that they became
parts of one body of law admnistered by the same Courts,

al t hough they are still classified separately due to their
separate origins.” In Stroud s Judicial Dictionary, we find
(See: Vol. 1, 4th Edn. p. 517): "The comon | aw of Engl and

is that body of |aw which has been judicially evolved from
the general custom of the real ni

Here, all that' I wsh to indicate is that neither
rights supposed to be recognised by sone natural |aw nor
those assumed to exist in some part of Conmmon Law could
serve as substitutes for those conferred by Part 111 of the
Constitution. They ' could not be, on any principle of |aw or
justice or reason, virtually added to part IIIl as conplete
repl acenents for rights whose enforcenment is suspended, and
then be enf or ced, thr ough constitutionally provi ded
machi nery, as the unseen appendages of the Constitution or
as a separate group of rights outside the Constitution neant
for the Emergency which suspends but does not resuscitate in
a new formcertain rights.

A subm ssion of Dr. Ghatate, appearing for M. Advani
was that we should keep in mnd the Universal Declaration of
Human Rights in interpreting the Constitution. He 'relied on
Article SI  of the Constitution, the relevance of which for
the cases before us is not at all evident to ne. He also
relied on the principle recognised by British Courts that
International Lawis part of the law of the land. Simlarly,
it was urged, it is part of our law too by reason of Article
372 of the Constitution. He seened to inply that we should
read the universal declaration of human rights into our
Constitution as |India was one of the signatories to it.
These subni ssions appear to ne to anpbunt to nothing nore
than appeals to weave certain ethical rules and principles
into the fabric of our Constitution which is the paranount
law of this country and provides the final test of validity
and enforceability of rules and rights through Courts. To
advance such arguments is to forget that our Constitution
itself enbodies those rules and rights. It also governs the
conditions of their operation and suspension. Nothing which
conflicts with the provisions of the Constitution could be
enforced here under any di sgui se.

Emergency provisions in our Constitution are, after
all, a recognition and extension of the individual’s natura
law right of self-defence, which has its expression in
positive laws, to the State, the | egal organisation through
which society or the people in its collective aspect,
functions for the protection of the commopn interests of al
Such provisions or their equi val ents exi st in the
Constitutions of even the npst advanced denocratic countries
of the world. No Ilawer can seriously, question the
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correctness, in Public International Law, of the proposi-
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tion that the operation and effects of such provisions are
matter which are entirely the donmestic concern of legally
sovereign Slates and ca brook no outside interference.

Subba Rao, C J., speaking for five |earned Judges of
this Court, in 1. C Gorakhnath & ors. v. State of Punjab &
Anr (1) said: (at p. 789 ):

"Now, what are the fundanmental rights ? They are
embodied in Part IIl of the Constitution and they may
be classified thus: (1) right to equality (ii) right to
freedom (iii) right against exploitation, (iv) right
to freedom of religion, (v) cultural and educationa
rights, (vi) right to property, and (vii) right to
constitutional renmedies. They are the rights of the
people preserved by our Constitution. "Fundanental
rights’ are the ~modern. name for what have been
traditionally known as "natural rights". As one author
puts: "they are nmoral rights which every human being
everywhere at all tines ought to have sinply because of
the fact ~that in contradistinction with other beings,
he is rational and noral". They are the prinordia
rights necessary for the devel opnent of human
personality. They are the rights which enable a man to
chalk out his/'ownlife in the manner he |ikes best. our
Constitution, in addition to the well-known fundanmenta
rights, also included the rights of the mnorities,
unt ouchabl es and ot her backward communities, in such

rights".
I do not know of any statenent by this Court of the
rel ation bet ween nat ur al rights and f undanent a

constitutional rights which conflicts with what is stated
above.

Hi dayatullah, J., in CGolaknath’'s case (supra) observed
(at p 877 ):

"What | have said does not mean that Fundanenta
Rights are not subject to change or nodification. In
the nost inalienable of such rights a distinction nust
be made between possession of a right and its exercise.
The first is fixed and the latter controlled by justice
and necessity. Take for exanple Art. 21:

"No person shall be deprived of his life or
personal |iberty except accordi ng to procedure
established by law . of all the rights, theright to
one’s life is the nost valuable. This article of the
Constitution, therefore, makes the right fundamental.
But the inalienable right is curtailed by a nurderer’s
conduct as viewed under |aws. he deprivation, when it
takes place, is not of the right which was i mmutable
but of the continued exercise of the right".

The contents of Article 21 were considered -at sone
length and given a wde connotation by this Court ill
Copal an’s case (supra). Patanjali Sastri, J., held at pages
195- 196:

(1) [1967] 2 S. C R 762 @789.
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"It was further submtted that article 19 decl ared
the substantive rights of personal liberty while
article 21 provided the procedural safeguard against
their deprivation. This view of the correlation between
the two articles has found favour wth some of the
Judges in the Hgh Courts which have occasion to
consider the constitutional validity of the inpugned
Act. It is, however, to be observed that article 19
confers the rights therein specified only on the
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citizens of India, Wile article 21 extends the
protection of life and . personal I|iberty to al

persons citizens and non-citizens alike. Thus, the two
articles do not operate in a contermnous field, and
this is one reason for rejecting the correlation

suggested. Again, if article 21 is to be understood as
providing only procedural safeguards, where is the
substantive right to personnel liberty, of non-citizens

to be found in the Constitution ? Are they denied such
right altogether ? If they are to have no right of

personal liberty, why is the procedural safeguard in
article 21 extended to them? And where is that nost
fundanental right of all, the right tolife, provided

for in the Constitution? The truth is that article 21

like its Anerican prototype in the Fifth and Fourteenth
Amendnents of the Constitution of the United States,
presents an exanple of The fusion of procedural and
substantive rights in the same provision. The right to
live, though the nbst fundamental of all, is also one
of .tthe” nost difficult to define and its protection
generally takes the form of a declaration that no
person shall be deprived of it save by due process of
law or by authority of law. ’Process’ or ’'procedure’ in
this context connotes both the act and the manner of'
proceeding to/ take away a man’'s life or persona

liberty. And the first and essential step in a
procedure established by |aw for such deprivation nust
be a law nade 'by a conpetent legislature authorising
such deprivation".

an, J., also observed at pages 229-230:

"Article 21, in ny-opinion, |ays down substantive
law as giving protection to life-and liberty inasmch
as it says that they cannot be deprived ' except
according to the procedure established by law in other
words, it means that before a person can be deprived of
his life or liberty as a condition precedent there
shoul d exist sone substantive |law conferring authority
for doing so and the |law should further provide for a
node of procedure for such deprivation. This article
gives conplete i munity against the  exercise of
despotic power by the executive. It further gives
imunity against invalid l|aws which contravene the
Constitution. It gives also further guarantee that in
its true concept there should be sone form  of
proceedi ng before a person can be condemed either in
respect of his life or his liberty. It negatives the
idea of fantastic arbitrary and oppressive fornms of
proceedi ngs. The principl es therefore under | yi ng
article 21 have been kept in viewin drafting article
22",

J., said at page 295:

"If personal liberty as such is guaranteed by any
of the sub-clauses of article 19(1) then why has it
al so been protected by article 21 ? The answer
suggested by | earned counsel for the petitioner is that
personal liberty as a substantive right is protected by
article 19(1) and article 21 gives only an additiona
protection by prescribing the procedure . according to
which that right may be taken away. | amunable to
accept this contention. If this argument were correct,
then it would follow that our Constitution does not
guarantee to any person, citizen or non-citizen, the
freedomof his life as a substantive right at all, for
the substantive right to life does not fall wi thin any
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of the sub-clauses of clause (1) of article 19".
He al so said at p. 306-307:

"Article 21, as the margi nal note st at es,
guarantees to every person ’'protection of I|ife and
personal liberty’. As | read it, it defines the

substantive fundanental right to which protection is
given and does not purport to prescribe any particular
procedure at all. That a person shall not be deprived
of his life or personal liberty except according to
procedure established by law is the substantive
fundanmental right to which protection is given by the
Constitution. The avowed object of the article, as |

apprehend it, is to define the anbit of the right to
life and personal |iberty which is to be protected as a
fundanental right. The right to Ilife and persona

Li berty protected by article 21 is not an absolute

right but is a qualified right-a right circunscribed by

the possibility or risk of being lost according to

procedur e established by

It - will thus be seen that not only all steps |eading up
to the deprivation of ~personal liberty but also the
substantive right to personal Freedom has been held, by
inmplication, to be covered by Article 21 of t he
Consti tution.

In Kharak Singh v. the State of U P. & Os(1) he w de

i mport of personal liberty, guaranteed by Article 21, was
considered. By a mpjority of 4 against 2 |earned Judges of
this Court, it was held that the term™"personal |iberty", as
used in Article 21, is a conpendious one and i ncl udes al

varieties of rights to exercise of personal freedom other
than those dealt with separately by Article 19 which could
fall under a broad concept of freedom of person. It was held
to include freedom from surveillance, fromphysical torture,
and from all kinds of harassnent ~ of the person which may
interfere with his liberty.

Thus, even if Article 21 is not the sole repository of
all personal freedom it wll be clear, froma reading of
Copal an’ s case (supra) and

(1) [1964] 1 S. C R 332.
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Kharak Singh’s case (Supra), that all aspects of freedom of
person are neant to be covered by Articles 19 and 21 and 22
of the Constitution. If the enforcement of these rights by
Courts is suspended during the Energency an inquiry by a
Court into the question whether any of themis violated by
an illegal deprivation of it by executive authorities of the
State seens futile.

For the reasons indicated above | hold as foll ows: -

Firstly, fundanental rights are basic aspects of rights
sel ected from what may previously have been natural or
conmon law rights. These basic aspects of rights are
elevated to a new |evel of inportance by the Constitution
Any ot her co-extensive rights, outside the Constitution, are
necessarily excluded by their recognition as or nerger wth
fundanental rights.

Secondly, the object of naking certain general aspects
of rights fundamental is to guarantee them against illega
i nvasions of these rights by executive, |legislative, or
judicial organs of the State. This necessarily neans that
these safeguards can also be legally renoved under
appropriate constitutional or statutory provisions. although
their Suspension does not, or itself, take away the
illegalities or their |legal consequences.

Thirdly, Article 21 of the Constitution has to be
i nterpreted conprehensively enough to include, together with
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Article 19, practically all aspects of personal freedom It
enbraces both procedural and substantive rights. Article 22
nmerely makes it clear that deprivations of liberty by means
of laws regul ating preventive detention would be included in
"procedure established by law' and indicates what that
procedure should be. In that sense, it could be viewed as,
substantially, an elaboration of what is found in Article
21, although it also goes beyond it inasnmuch as it inposes
l[imts on ordinary |egislative power.

Fourthly, taken by itself, Article 21 of t he
Constitution is primarily a protection against illegal
deprivations by the executive action of the State’s agents
or officials, although, read wth other Articles, it could
operate also as a protection agai nst unjustifiable
| egislative action purporting to authorise deprivations of
personal freedom

Fifthlty, the  nost inportant object or making certain
basic rights fundanental by the 'Constitution is to nake
them enforceabl e against the State and its agencies through
t he Court's.

Sixthly, if the protection of enforceability is validly
suspended for the duration of an Emergency, declared under
constitutional provisions the Courts wll have nothing
before themto enforce so as to be able to afford any relief
to a person who conmes with a grievance before them

(B) Power to issue wits of Habeas Corpus and other
powers of H gh Courts under Article 226 of the Constitution

Rel i ance has 'been placed on behalf of the detenus on
the following statenent of the law found in Halsbury' s Laws
of England (Vol. 11,  p. 27, ~paragraph 15), where dealing
with the jurisdiction to issue such wits in England it is
sai d:
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"The right to the wit is a right which exists at
comon | aw independently of any statute, though the
right has been confirmed and regulated by statute. At
common law the jurisdiction to award the wit was
exercised by the Court of Queen’'s Bench, chancery and
Conmon Pl eas, and, in a case of privilege, by the Court
of Exchequer".

It is, therefore, submtted that the H gh Courts as well as
this Court which have the same jurisdictionto issue wits
of Habeas Corpus as English Courts have to issue such wits
at comon | aw

The argument seens to nme to be based on severa
nm sconcepti ons

Firstly, there are no Courts of the King or Queen here
to issue wits of Habeas Corpus by reason of.  any
"prerogative" of the British Munarch. The nature of the wit
of Habeas Corpus is given in the same volume of Hal sbury’s
Laws of England, dealing with Crown proceedi ngs at page 24,
as follows:

"40. The prerogative wit of habeas corpus. The
wit of habeas corpus and subjiciendum which is
conmmonly known as the wit of habeas corpus, is a
prerogative process for securing the liberty of" the
subject by affording an effective nmeans of imediate
release from unlawful or unjustifiable detention
whether in prison or in private custody. It is a
prerogative wit by which the Queen has a right to
inquire into the causes for which any of her subjects
are deprived of their liberty. By it the H gh Court and
the judges of that Court, at the in stance of a subject
aggri eved, command the production of that subject, and
inquire into the cause of his inprisonment. If there is
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no legal justification for the detention, the party is

ordered to be released. Release on habeas corpus is

not, however, an acquittal? nor may the wit be used as

a neans of appeal ".

It will be seen that the Comon Law power of issuing
the wit of Habeas Corpus is possessed by only certain
courts which could issue "prerogative" wits. It is only to
indicate the origin and nature of the wit that the wit of
habeas corpus is known here as a "prerogative" wit. The
power to issue it is of the same nature as a "prerogative"
power inasmuch as the power so long as it is not suspended,
may carry wth it an undefined residue of discretionary
power. Strictly speaking. it 1is a constitutional wit. The
power to issue it is conferred upon Courts in this country
exclusively by our Constitution. Al the powers of our
Courts flow fromthe Constitution which is the source of
their jurisdiction. If any provision of the Constitution
aut horises the suspension of the right to obtain relief in
any type ~of cases, the power of Courts is thereby curtailed

even though a general jurisdiction to afford the relief in
other cases nmmy be there. If they cannot issue wits of
Habeas Cor pus to enforce a light to personal freedom

agai nst executive authorities during the Energency, the
original nature of this wit issuing power comparable to a
"prerogative" power, cannot help the detenu.
331

Secondly, as | have already indicated, whatever could
be formerly even said to be governed by ‘a Comobn Law
prerogative power beconmes nerged-in the Constitution as soon
as the Constitution nmkes it over and regulates that
subject. This is a well recognised principle or law. | wll
only cite Attorney-CGeneral v. De Keyser's Royal Hote
Limted(1l). Were Lord Dunedin, in answer to a claimof the
Crown based on prerogative, said (at p. 526):

None the less, it is‘equally certain that if the
whol e ground of sonething which could be done by the
prerogative is covered by (the statute, it/ is the
statute that rules. On this point | think the
observation of the |earned Master of “the Rolls
unanswerabl e. He says: "What use could there be in
imposing limtations, if the Crown could at its
pl easure disregard themand fall back on prerogative ?

Thirdly, if there is no enforceable right either
arising under the Constitution or otherwise, it is useless
to appeal to any general power of the Court to issue a wit
of Habeas Corpus. The jurisdiction to issue an~ order of
rel ease, on a Habeas Corpus petition, is only exercisable
after due enquiry into the cause of detention. If the effect
of the suspension of the right to nove the Court for a wit
of Habeas Corpus is that no enquiry can take place, beyond
finding out that the cause is one covered by the
prohi bition, nere possession of some general power w [l not
assi st the detenu.

If the right to enforce personal freedomthrough a wit
of habeas corps suspended, it cannot be said that the
enforcenent can be restored by resorting to "any other
purpose". That other purpose could not enbrace defeating the
ef fect of suspension of the enforcenent of a Constitutiona
guarantee. To hold that would be to make a nockery of the
Constitution.

Therefore, | amunable to hold that anything of the
natural of a wit of habeas corpus or any power of a Hi gh
Court under Article 226 could cone to the aid of a detenu
when the right to enforce a claim to personal freedom
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sought to be protected by the Constitution, is suspended.

(C) The objects of the Miintenance of Internal Security

Act (the Act) and the amendnments of it.

As this Court has recently held, in Haradhan Saha & Anr
v. The State of West Bengal & ors.(2) preventive detention
i s to be differentiated from punitive detention
Nevertheless, it is evident, whether detention is preventive
or punitive, it necessarily results in the inposition of
constraints. which, fromthe point of viewjustice to the
detenu should not be inflicted or continue w thout fair and
adequate and careful scrutiny into its necessity. This Court
pointed out that, Article 22 of the Constitution was
designed to guarantee these requirenments of fairness and
justice which are satisfied by the provisions of the Act. It
said in said Haradhan Saha & Anr. (supra) (at p. 784).

(1) [1920] A. C. 508 @526.

(2) [1975] 1 S.C R 778
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"Constitution has conferred rights wunder Article

19 and al so adopted preventive detention to prevent the

greater evil of elements inperilling the security, the

safety of a State and the welfare of the Nation. It is

not possible tothink that a person who is detained

will yet be  free to nmove or  assenble or form

associ ation or union or have the right to reside in any

part of India  or have the freedom of speech or

expr essi on

Provision for  preventive detention, initself, is a
departure from ordinary norns. 1t is generally resorted to
either in times of war or of apprehended internal disorders
and di sturbances of a serious nature. |Its object is to
prevent a greater danger to national security and.integrity
than any claimwhich could be based upon-a right, noral or

legal, to individual liberty. It has been aptly described as
a "jurisdiction of suspicion." See: Khudiram Das v. State of
West Bengal ., (1) State of Madras v. V. G Row, (2) R .

Halliday (3). It enables executive authorities to proceed on
bare suspicion which has to giverise to a "satisfaction",
as the condition precedent to passing a valid detention
order, laid down as follows in Section 3 of the Act:

"3 (1) (a) if satisfied with respect to-any person
(including a foreigner) that with a viewto preventing
himfromacting in any nanner prejudicial to-

(1) the defence of India, the relations of India
with foreign powers, or the security of India, or

(ii) the security of the State or the nmintenance
of public order, or

(iii) the rmaintenance of supplies ‘and services
essential to the comunity, or

(b) if satisfied with respect to any foreigner
that with a view to regulating his continued presence
inlndia or Wth a view to making arrangenents for his
expul sion fromlindia, It is necessary so to do, make an
order directing that such person is detained"

The satisfactions as held consistently by a whole line
of authorities of this Court, is a "subjective" one. 1In
other words, it is not possible to prescribe objective
standards for reaching that satisfaction. Although the
position in law, as declared repeatedly by this Court, has
been very clear and categorical that the satisfaction has to
be the subjective satisfaction of the detaining authorities,
yet, the requirenments for sup ply of grounds to the detenus
as provided in Section 8 of the Act, in actual practice,
opened up a nmeans of applying a kind of objective test by
Courts upon close scrutiny of these grounds. The result has
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been, according to the Attorney General, that the subjective
satisfaction of the detaining authorities has ‘tended to be
substituted by the

(1) [1975] 2 S. C R p. 832 @p. 842.

(2) A 1. R 1952 S. C. 197 @ 200.

(3) [1917] A. C. 260 @275.
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subj ective satisfaction of Court on the objective data
provi ded by the grounds, as to the need to detain for
purposes of the Act. The'question thus arose: Did this
practice not frustrate the purposes of the Act ?

The position of the detenu has generally evoked the
synpat hy of |awyers and l'aw Courts. They cherish a tradition
as zealous protectors of personal l|iberty. They are engaged
in pointing out, day in and day out, the essentials of fair
trial. They are used to acting strictly on the rules of
evi dence contai ned in the I ndi an Evi dence Act. The
possi bility of _indefinite incarceration, wthout anything
like atrial, not unnaturally, seens abhorrent to those with
such traditions and habits of thought and action

There is an aspect which perhaps tends to be overl ooked
in considering matters which are generally placed for
wei ghnent on the golden scales of the sensitive judicia
bal ance. It is that we are living in a world of such strain
and stress, satirised in a recent fictional depiction of the
comng future, if not of a present already enveloping us. in
M. Alva Toffler's "Future Shock", w th such fast changing
conditions of life dom nated by technol ogi cal revol utions as
well as recurring econonmic, social, and political crises,
with resulting obliterations of ~ traditional values, that
masses of people suffer frompsychol ogical disturbances due
toinability to adjust thenselves to  these changes and
crises. An exanple of such mal adj ustnent is provided by what
happened to a very great and gifted nation w thin having
menory. The great destruction, the inhuman butchery, and the
acute suffering and msery which many very civilised parts
of the worl d had to pass t hr ough, because sone
psychol ogical ly disturbed people led by Adolf Hitler, were
not prevented in tine frommsleading and msguiding the
German nation, is still fresh in our minds. |Indeed the whole
world suffered, and felt the effects of the unchecked
aberrant Nazi nmovement in Germany and the havoc it unl eashed
when it acquired a hold over the mnds and feelings of the
German people wth all the vast powers of nbdern science at
their disposal. Wth such recent exanples  before them it
was not surprising that our constitution makers, quite far
sightedly, provided not only for preventive detention in our
Constitution but also introduced Energency provisions of a

drastic nature in it. These seem to be inescapable
concomtants of conditions necessary to ensure for the nass
of the people of a backward country, a Ilife. of that

decipline without which the country's security, integrity,
i ndependence, and pace of progress towards the objectives
set before us by the Constitution will not be safe.

I do not know whether it was a too liberal application
of the principle that courts nust lean in favour of the
liberty of the citizen, which is, strictly speaking, only a
principle of interpretation for cases of doubt or
difficulty, or, the carelessness with which detentions were
ordered by Subordinate officers in the Districts, or the
inefficiency in drafting of the grounds of detention, which
were not infrequently found to be vague and defective, the
result of the practice devel oped by Courts was that detenus
did, in quite a nunber of cases, obtain
334
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fromH gh Courts, and, perhaps even fromthis Court, orders
of rel ease on Habeas Corpus petitions on grounds on which
validity of crinminal trials would certainly not be affected.
In Prabhu Dayal Deorah etc etc. v. District Mgistrate
Kantrup :& Os. (1) . | ventured, with great respect, in mny
mniority opinion, to suggest that the objects of the Act
may be frustrated if Courts interfere even before the
machi nery of redress under the Act through Advisory Boards,
where questions relating to vagueness or irrel evance or even
sufficiency of grounds could be nore effectively thrashed
out than in Courts in proceedings under Article 32 or 226 of
the Constitution, had been allowed to complete its ful
course of operation. In sone cases, facts were investigated
on exchange of affidavits only so as to arrive at a
conclusion that sonme of facts upon which detention orders
were passed did not ~exist at. all. In other cases, it was
held that even if ~ a single non-existent or vague ground
crept into The grounds for detention, the detention order
itself was vitiated as it indicated either the effects of
ext raneous matter or carel essness or non-application of mnd
in maki ng-the order. Courts could not separate what has been
i mproperly considered fromwhat was properly taken into
account. Hence detentions were held to be vitiated by such
detects. In some cases, the fact that some matter ton renote
in time from the detention order was t aken into
consideration, in ordering the detention, was held to be
enough to invalidate the detention. Thus, grounds supplied
al ways operated as an objective test for determining the
guesti on whether a nexus could reasonably exist between the
grounds given and the detention order or whether some

infirmties had crept_in. The reasonabl eness of the
detention becane the justiciable issuereally decided. Wth
great respect, | doubt whether this could be said to be the
obj ect of preventive detention provisions authorised by the
Constitution and enbodied in the Act: In any case, it was

the satisfaction of the Court by an-application of a kind of
objective test nore stringently than the principle of
crimnal procedure, that a defective charge could be anended
and would not vitiate a trial wthout proof of incurable
prejudice to the accused, which becarme, for all practica
purposes, the test of the correctness of detention orders.

| have ventured to indicate the background which seens
to ne to have probably necessitated certain amendnents in
the Act in addition to the reasons which led to the
procl amati on of Enmer gency, the effects of ~which are
considered a little later below. W are not concerned here
with the w sdomof the policy underlying the amendments. It
is, however. necessary to understand the m schief ainmed at
so as to be able to correctly determ ne the neani ng of the
changes nmade

The Central Act 39 of 1975 which actually “cane into
ef fect after Enmergency added Section 16A to the Act, to sub-
sections of

(1) A 1. R 1974 S. C 183.
335
whi ch have been the subject matter of argunents before us.
They read as foll ows:

"(2) The case of every person (including a
forei gner) against whom an order of detention was made
under 'this Act on or after the 25th day of June, 1975.
but before the commencenent of this section, shall
unl ess such person is sooner released fromdetention
be viewed within fifteen days from such conmencenent by
the appropriate CGovernment  for the pur pose of
det erm ni ng whet her the detention of such person under
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this Act is necessary for dealing effectively with the
enmergency in respect of which the Proclamations
referred to in sub-section (1) have been issued (here
after in this section referred to as the energency) and
if, on such review, the appropriate GCovernnent is
satisfied that it is necessary to detain such person
for effectively dealing with the energency, that
CGovernment may neke a declaration to that effect and
conmuni cate a copy of the declaration to the person
concer ned.

(3) Wen nmaking an order of detention under this
Act against any person (including a foreigner) after
the conmmencenent of this section, t he Centra
CGovernment or the State Government or, as the case may
be, the officer making the order of detention shal
consi der whet her~ the detention of such person under
this Act is necessary for dealing effective by with the
emergency and if, on such consideration, the Centra
Government or ~the State Government or, as the case may
be, the officer is satisfiedthat it is necessary to
detain such person for effectively dealing with the
emergency, that Government or officer My make a
declaration to that effect and comunicate a copy of
the declaration to the person concerned:

Provi ded /'t hat where such decl aration is nmade by an
officer it shall be reviewed by the State Governnent to
which such officer is subordinate within fifteen days
fromthe date of naking of the declaration and such
decl aration shall cease to have effect 'unless it is
confirmed by the State Governnent, after such review,
within the said period of fifteen days".

Act No. 14 of 1976, which received the Presidentia

assent on 25th January 1976, added Section 16A(9) which runs
as follows:
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"16A(9) Notwi thstanding anything contained in any
other law or any rule having the force of |aw,-

(a) the Gounds on which an order of detention is
nmade or purported to be nade under section 3 against
any person in respect of whom a declaration is nade
under sub-section (2) or sub-section(3) and any
information or materials on which such grounds or a
decl arati on under sub-section (2) or —declaration or
confirmati on under sub-section (3) or the non-

revocati on under sub-section (4) of a declaration are
based, shall be treated as confidential  and shall be
deenmed to refer to matters of State and to be agai nst
the public interest to disclose and save as otherw se

provided in this Act, on one shall commnicate or
di scl ose any such ground, infornation or material or
any docunent containing such ground, information or
mat eri al

(b) No person against whom an order of detention
is made or purported to be made under section 3 shal
be entitled to the communication or disclosure of any
such ground, information or material as is referred to
in clause (a) or the production to himof any docunent
cont ai ni ng such ground, information or material"

This Section and Section 18 of the Act are the only
provi si ons whose validity is challenged before us.

It appears to ne that the object of the above nentioned

anmendnments was to affect the manner in which jurisdiction of
Courts in considering clains for reliefs by detenus on
petitions for wits of Habeas Corpus was being exercised so
that the only available neans that had been devel oped for
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such cases by the Courts, that is to say, the scrutiny of
grounds supplied under section 8 of the Act" may be re noved
fromthe judicial arnmoury for the duration of the Emergency.
It may be nentioned here that Art. 22(5) and 22(6) of the
Constitution provided as foll ows:

"22(5) When any person is detained in pursuance of
the order nmde under any |aw providing for preventive
detention, the authority making the order shall, as
soon as nay he, communi cate to such person the grounds
on which the order has been nade and shall afford him
the earliest opportunity of making a representation
agai nst the order.

22(6) Nothing 'in clause (5) shall require the
authority making any such order as is referred to in
that clause to disclose facts which such authority
considers to be against the public interest to
di scl ose".

The first contention, that = Section 16A(9) affects the
jurisdiction of H. gh Courts wunder Article 226, which an
order under Article 359(1) could not do, appears to ne to,
be untenable. -1 am wunable to see how a Presidential order
whi ch prevents a claimfor the enforcenent of a fundamental
right from being advanced in a Court during the existence of
an Energency, could possibly be said not to be intended to
af fect the exercise of jurisdiction of Courts at all

The second argunent, that Section 16A(9) anounts to a
general legislative declaration in place of judicia
deci si ons whi ch Courts had thenselves to give after
considering" on the facts of each case, whether Article
22(6) could be applied, also does not seem to nme to be.
acceptable. The result of Section 16A(9), if valid, would be
to leave the presunption of correctness of an order under
Section 3 of the Act, good on the face of it, untouched by
any investigation relating
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to its correctness. Now, if this bethe object and effect of
the anmendnment, it could not be said to go beyond maeking it

i npossible for detenus to rebut a presunptions of legality
and validity which an order under Section 3 of the Act, if
prima facie good, would raise in any event. The same result
coul d have been achieved by enacting that a detention order
under section 3, prima facie good, wll operate as
"conclusive proof" that the requirenents of Section 3 have
been fulfilled. But, as the giving of grounds is not
entirely dispensed wth under the Act even.as it now exists
this may have left the question in doubt whether Courts
could call wupon the detaining authorities to produce the
grounds. Enactrment of a rule of conclusive proof is a well
established form of enactnents determ ning substantive
rights in the formof procedural provisions.

In any case, so far as the rights of a detenu'to obtain
relief are hanpered, the question raised touches the
enforcenent of the fundanental right to personal freedom
Its effect wupon the powers of the Court under Article 226
is, as | have already indicated, covered by the | anguage of
Article 359(1) of the Constitution. It is not necessary for
nme to consider the validity of such a provision if it was to
be applied at a tine not covered by the Enmergency, or
whether it should be read down for the purposes of a suit
for damages where the issue is whether the detention was
ordered by a particular officer out of "malice in fact" and
for reasons conpletely outside the purview of the Act
itself. That sort of inquiry is not open, during the
Emer gency, in proceedi ngs under Article 226.

On the view!l take, for reasons which wll be stil
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clearer after a consideration of the renmining questions
di scussed below., | think that even the issue that the
detention order is vitiated by "nalice in fact" will not be

justiciable in Habeas Corpus proceedi ngs during t he

Emergency although it may be in an ordinary suit which is

not filed for enforcing a fundanental right but for other

reliefs. The question of bona fides seens to be |left open

for decision by such suits on the | anguage of Section 16 of
the Act itself which says:

"16. No suit or other legal proceedings shall lie

against the Central CGovernment or a State Government,

and no suit, prosecution or other |egal proceedings

shall lie against any person, for anything in good

faith done or intended to be done in pursuance of this

Act .

Section 16 of the Act seens to | eave open a renedy by
way of suit for danmages for wongful inprisonnment in a
possi bl.e case of what nmay be called "malice in fact". In the

cases before us, we are only concerned with Habeas Corpus
proceedi ngs-under~ Article 226 of the Constitution where in
ny opinion, nalice in fact could not be investigated as it
is bound to be an allegation subsidiary to a claimfor the
enforcenent of a right to personal |iberty, a fundanenta
ri ght which cannot be enforced during the Emergency.

In Sree Mhan Chowdhury v. The Chief Comm ssioner
Union Territory of Tripura(l) a Constitution Bench of this
Court, after pointing out that Article 32(4) contenplated a
suspensi on of the guaranteed right only as provided by the
Constitution, said (at p. 450-451 )

(1) [1964] 3 S.C.R._442 at 450.

24-833 Sup Cl/76
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"The order of the President dated Novenmber 3,

1962, already set out, in terns, suspends the right of

any person to nmove any Court for the enforcement of the

rights conferred by Arts. 21 and 22 of the

Constitution, during the period of Enmergency Prinma

facie, therefore, the petitioner’s right to nove this

Court for a wit of Habeas Corpus, as he has purported

to do by this petition, will - remin suspended during

the period of the Energency. But even then it has been

contended on behalf of the petitioner that Art. 359

does not authorise the suspension of the exercise of

the right guaranteed under Art. 32 of the Constitution

and that, in terns, the operation of Art. 32 has not
been suspended by the President. This —contention is
whol |y unfounded. Unquestionably, the Court’s power to
issue a wit in the nature of habeas corpus has not
been touched by the President’s order, but/ the
petitioner’'s right to nove this Court for a wit of
that kind has been suspended by the order- of the

Presi dent passed under Art. 359(1). "the President’s

order does not suspend all the rights vested in a

citizen to nove this Court but only his right to

enforce the provisions of Arts. 21 and 22. Thus, as a

result of the President’s order aforesaid, t he

petitioner’'s right to nove this Court, but Mt this

Court’s power under Art. 32" has been suspended during

the operation of the Energency, with the result that

the petitioner has no locus standi to enforce his
right, if any, during the Energency".

It is true that the Presidential order of 1975, like
the residential order of 1962, does not suspend the genera
power of this Court under Article 32 or the general powers
of High Courts under Article 226, but the effect of taking
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away enforceability of the right of a detenu to persona
freedom agai nst executive authorities is to affect the | ocus
standi in cases which are nmeant to be covered by the

Presidential order. Courts, even in Habeas Cor pus
proceedi ngs, do not grant relief independently if rights of
the person deprived of liberty. If the locus standi of a

deteneu is suspended no one can claim, on his behalf, to
get his right enforced. The result is to affect the powers
of Courts, even if this be an indirect result confined to a
class of cases, but, as the general power to issue wits of
habeas Corpus is not suspended, this feature was, quite
rightly, I respectfully think, pointed out by this Court in
Mohan Chowdhury’s case (supra). It would not e correct to go
further and read nore into the passage cited above than
seens intended to have been laid down there. The passage
seens to ne to indicate quite explicitly, as the |anguage of
article 359(1) itself; shows that the detenu s right to nove
the Courts for the enforcenment of his right to persona
freedom by proving an illegal deprivation of it by
executive authorities of the State, is certainly not there
for the duration of the Energency. And, to the extent that
Courts do not, and, indeed. cannot reasonably, act without
giving the detenu some kind of a right or locus standi
their power to proceed with a Habeas petition against
executive authorities of the State is /itself inpaired. It
may be that in formand even in subs-

(1) [1964] 3 S. C. R 442 @450.
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tance, a general power to issue wits of Habeas Corpus
remains with Courts. ~But, that" court only be invoked in
cases falling entirely outside the purview - of the
Presidential order and Article 359(1). Thatis how |, with

great respect, understand the effect  of Sree. Mohan
Chowdhury’ s case (supra).
It is possible that, if a case so patently gross and

clear of a detention falling, on the face of the order of
detention or the return nmade to( a notice fromthe Court
outside the provisions of the Act on the ground of persona
malice of the detailing authority, or, sone other ~ground
utterly outside the Act, arises so that no further
investigation is called for., it may be possible to contend
that it is not protected by the Presidential order of 27th
June, 1975, and by the provisions of Article 359(1) of the
Constitution at all. If that, could be patent, wthout any
real investigation or inquiry at all, it-nmay stand on the
same footing as an illegal detention by a private
individual. The nere presence of an official” seal or
signature on a detention order, in such a purely
hypot heti cal case, may not be enough to convert it into a
detention by the State or its agents or officers. That is
the alnpbst utterly inconceivable situation or type of case
which could still be covered by the general power to issue
wits of Habeas Corpus. There may, for exanple, be a case of
a fabricated order of detention which, the alleged detaining

officer, on receipt of notice, disclains. It is admtted
that Part 11l of the Constitution is only nmeant to protect
citizens against illegal actions of organs of the State and
not agai nst wongs done by individuals. The renmedy by way of
a wit of Habeas Corpus is nore general. It lies even
against illegal detentions by private persons although not

under Article 32 which is confined to enforcenent of
fundanental rights (Vide: Shrimati Vidya Verna through next
friend R V. S. Mni, v. Dr. Shiv Narain (1). The Attorney
General al so concedes that judicial proceedings for trial of
accused persons would fall outside the interdict of the
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Presidential order under Article 359 ( 1) . 'therefore it
is unnecessary to consider hypothetical cases of illega
convi ctions where renedies under the ordinary |aw are not
suspended.

Now, is it at all reasonably conceivable that a
detention order would, on the face of it, state that it is
not for one of the purposes for which it can be namde under
the Act or that it is made due to personal malice or aninus
of the officer making it ? Can we, for a nonent, believe
that a return made on behalf of the State, instead of
adopting a detention order, made by an officer duly
authorised to act, even if there be a technical flawin it,
admit that it falls outside the Act or was nade mala fide
and yet the State is keeping the petitioner in detention ?
Can one reasonably conceive of a case in which, on a Habeas
Corpus petition, a bare Ilook at the detention order or on
the return nmade, the Court could hold that the detention by
a duly ~authorised of ficer under ‘a duly authenticated order
stands on  the sane footing as a detention by a private
person? 1' _would not Ilike to consider purely hypothetical
possi bly even ~fantastically imginary, cases lest we are
asked to act, as we have practically been asked to, on the
assunption that reality is stranger than fiction., and that
be-

(1) 119551 2 S. C R p. 983.
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cause, according to the practice of determining validity of
detention orders by the contents of grounds served, a nunber
of detentions were found, in the past, to be vitiated, we
shoul d not present . that executive officers. wll act
according to | aw

Courts nust presunme that executive authorities are
acting in conformty with both the spirit and the substance
of the law "onina praesumutur rite esse acts", which means
that all official acts are presumed to have been rightly and
regularly done. |If the burden to displace that presunption
is upon the detenu, he cannot, on a Habeas Corpus petition
under Article 226 of the Constitution., ask the  Court to
embark upon an inquiry, during the Energency, to allow him
to rebut this presunption. To do so would, in-my opinion, be
plainly to countenance a violation of the Constitution

A great deal of reliance was placed on, behalf of the
detenus, on the principle stated by the Privy Council in
Eshugbayi Eleko v. Oficer Adm nistering the Governnent of
Nigeria & Anr. (1) where Lord Aktin said (at p. 670):

"Their Lordships are satisfied that the  opinion
whi ch has prevailed that the Courts cannot investigate
the whol e of the necessary conditions is erroneous. The
Governor acting under the ordinance acts sol ely under
executive powers, and in no sense as a Court. As the
executive he can only act in pursuance of the powers
given to him by law In accordance wth 'British
jurisprudence no nenber of the executive can interfere
with the liberty or property of a British subject
except on the condition that he can support the
legality of his action before a court of justice. And
it is the tradition of British justice that judges
shoul d not shrink from deciding, such issues in the
face of the executive. The anal ogy of the powers of the
English Hone Secretary to deport alience was invoked in
this case. The anal ogy seens very close. Their
Lordshi ps entertain no doubt that under the |egislation
in question, in the Home Secretary deported a British
subject in the belief that he was an alien,, the
subj ect would have the right to question the validity
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of any detention under such order by proceedings in

habeas corpus, and that it would be the duty of the

Courts to investigate the issue of alien or not"."

The salutary general principle, enunciated above, is
avail able, no doubt, to citizens of this country as well in
normal times. But it was certainly not neant to so operate
as to nmke the executive answerable for all its actions to
the Judi cature despite the special provisions for preventive
detention in an Act intended to safeguard the security of
the nation, and, muchless, during an Energency" when the
right to nove Courts for enforcing fundanmental rights is
itself suspended. Principles applicable when provisions,
such as those which the Act contains, and a suspension of
the right to nmove Courts for fundamental rights, during an
Enmer gency, are operative, were thus

(1) [1931] A C. 662 @670.
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i ndi cated, in Liversidge v. Sir John Anderson & Anr., (1) by
Vi scount ~Maughan (at p. 219):

"There can plainly be no presunption applicable to
a regul ation made under this extraordinary power that
the liberty of the person in question wll not be
interfered with, ~ and equally no presunption that the
detention nmust - not be nmade to depend (as the terns of
the Act indeed suggest) on the unchall engeabl e opinion
of the Secretary O State".

Following the ratio decidendi of Rex v. Secretary of State
for Home Affairs, Ex party Lees,(2) the learned Law Lord
said (at p. 217).

"As | understand the judgnent in the Lees case it
negatived the idea that the court had any power to
inquire into the grounds for the belief " of the
Secretary of State H's good faith not being inmpugned)
or to consider whether there were grounds on which he
could reasonably arrive at his belief".

In Liversidge's case (supra), . the Court’s power to inquire
into the correctness of the belief of the Secretary of State
was itself held to be barred nerely by the ternms /of a
Regul ati on nmade under a statute without even a
constitutional suspension of the right to nmove Courts such
as the one we have before us.

In Liversidge's case (supra), Lord Wight explained
Eshugbayi El ekos’ case (supra) , Cited before  their
Lordships as follows: (at p. 273):

"The other matter for coment is the-decision in
Eshugbayi El eko v. O ficer Adni nistering the Government
of Nigeria (1931) (A.C. 662), where the ~governnent
cl ai med to exerci se certain power s, i ncl udi ng
deportation, against the appellant. The appellant
applied for a wit of habeas corpus, on the ground that
the ordinance relied on gave by express terns the
powers contained only against one who was a nhative
chief, and who had been deposed, and where there was a
native custom requiring himto | eave the area, whereas
actually not one of these facts was present in the
case. It was held in effect that ne powers given by the
ordinance were limted to a case in which these facts
existed. It was a question of the extent of the
authority given by the ordinance. That depended on
specific facts capable of proof or disproof in a court
of law, and unless these facts existed, there was no
room for executive discretion. This authority has, in
nmy opinion, no bearing in the present case, as
construe the powers and duties given by the regul ation
There are al so obvious differences between the ordinary
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adm nistrative ordinance there in question and an
enmergency power created to neet the necessities of the

war and linmited in its operation to the period of the
war. The powers cease wth the emergency. But that
period still continues and, it being assumed that the
onus i s on the respondents in this action of

unl awful inprisonment, the onus

(1) [1942] A C p. 206 & 217 & 219 & 273.

(2) [1941] 1 K. B. 72.
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is sufficiently discharged, in my opinion, by the fact

of the order having been made by a conpetent authority

within the anbit of  the powers entrusted to himand
being regular on its face".

Vi scount Maugham ~in Geene v. Secretary of State for
Hone Affairs,(1) after referring to a very conprehensive
opinion of WIlnot C J; On the nature of Habeas Corpus
proceedings in Common Law, pointed out that a return, good
on its| face and w'th no affidavit in support of it, could
not be disputed on the application for a wit. At Comon
Law, the "sacred" character of the return, as Wlnot C J.
called it, even w thout a supporting affidavit, could not be
touched except by the consent of the parties", because the
whol e object of the wit was to enquire into the existence
of a legally recognised cause of detention, in a sumary
fashion, and not into the truth of facts constituting the
cause. By the Habeas Corpus Act of 1816, the powers of
Courts were extended so that it becane possible to go behind
the return in suitabl e cases other than those where a person
was confined for certain excepted matters including crimna
charges. In these excepted nmmtters the return was and is
still collective that English Courts do not go behind
them In Geene' s case, (supra), the rule of presunptive
correctness of the return was applied to the return made on
behal f of the Secretary of State to the extent of treating
it as practically conclusive.. It was held that the nere
production of the Home Secretaries order, the authenticity
and good faith of which were not inpugned, constituted a
conplete answer to an application for a wit ~of ‘Habeas
Corpus and that it was not necessary for the Hone Secretary
to file an affidavit. It is interesting to note that, in
that case, which arose during the Emergency follow ng the
war of 1939, the failure of the Advisory Committee to supply
the correct reasons for his detention to the petitioner were
not held to be sufficient to invalidate his incarceration
On the other hand, in these country" a violation of the
obligation to supply grounds of detention has been
consistently held to be sufficient to invalidate a detention
before the changes in the Act and the Presidential order of
1975.

By Section 7 of the Act 39 of 1975 Section 18 was added
to the Act with effect from 25th June 1975. This provision
reads:

"18. No person (including a foreigner) detained
under this Act shall have any right to personal liberty
by virtue of natural law or comon law, if any".

In view of what | have pointed out earlier, this provision
was not necessary. It appears to have been added by way of
abundant cauti on.

By Section 5 of the anendnent Act 14 of 1976 anot her
amendment was nade in Section 18, substituting, for the
words "under this Act" wused in Section 18, the words "in
respect of whoman order is made or purported to have been
made under Section 3", respectively from25th day of June,
1975.
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These amendnents are covered by Article 359 (1A) of the
Constitution., so that their validity is unassailable during
t he Ener-

(1) [1942] A & . 284 @293.
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gency on the ground of violation of any right conferred by
Part 11l O the Constitution. Nevertheless, the validity of
Section 18 of the Act, as it stands, was chall enged on the
ground, as | understand it that is described as "the basic
structure.’ of the Constitution was viol ated because, it was
submitted, the Rule of Law, which is a part of the "basic
structure” was infringed by the anended provisions. As' |
have indicated below., | amunable to subscribe to the view
that the theory of basic structure anpbunts to anything nore
than a node of interpreting the Constitution. It cannot
imply new tests outside the constitution or be wused to
defeat Constitutional provisions. | amunable to see any
force in the attack on the validity of Section 18 of the Act
on this ground.

The result ~of the amendnents of the Act, together with
the energency provisions and the Presidential order of 27th
June, 1975, in ny opinion, is clearly that the jurisdiction
of Hgh Courts is itself affected and they cannot go beyond
| ooking at the prima facie validity of the return made. The
production of a duly authenticated order, purporting to have
been nade by an officer conpetent to nmake it under Section 3
of the Act, is an absolute bar to proceeding further with
the hearing of a Habes Corpus petition

(D) The purpose and neani ng-g of Emergency y provisions
, particularly Article 359 of our Constitution

Fromthe inception of our Constitution, it was evident
that the framers of it nmeant to establish a  secular
denocratic system of Government with certain objectives
before it wthout which real denocracy is a mrage. Hence,
they provided wus not only with an inspiring Preanble to the
Constitution and basic Fundanmental =~ Rights to citizens, but
also with Directive Principles. of State Policy so as to
indicate how not only a political, but, what is nore
i mportant, social and economc denpbcracy, wth maxi mum
practicable equality of status and opportunity, could be
attained. They foresaw that it nay be necessary, for
preserving the systemthus set up and for ensuring a rapid
enough nmarch towards the objectives placed before the people

of India, to give the executive branch of Governnment wi de
powers, in exceptional situations, so that-it nay deal with
all  kinds of emergencies effectively, and., thereby,
saf eguard the foundations of good Government which lie in

di scipline and orderliness conbined wi th  speedy and
substantial justice. The late Prine Mnister  Jawaharla
Nehru once said: "You mmy define denpcracy in a  hundred
ways, but surely one of its definitions is self-discipline
of the community. The nore the self-discipline, the less the
i mposed di sci pline".

Laws and |law Courts are only part of a system of that
i nposed discipline which has to take its course when self-
discipline fails. Conditions may supervene, in the life of
a nation, in which the basic values we have stood for and
struggled to attain, t he security, integrity, and
i ndependence of the country, or the very conditions on which
exi stence of |aw and order and of |aw courts depend, nmay be
inmperilled By forces operating fromw thin or from outside
the country. What these forces are how they are operating,
what information exists for the involvenment of various
i ndi vi dual s, wherever placed, could not
344
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possi bly be disclosed publicly or becone natters suitable
for inquiry into or discussion in a Court of Law.

In Liversidge v. Sir John Anderson (supra) the
foll owi ng passages fromRex v. Halliday,(2) were cited by
Lord Ronmer to justify principles adopted by four out five
of their Lordships in Liversidges case in their judgnents:
(1) Per Lord Atkins (at p. 271):

"However precious the personal liberty of the
subject may be, there is sonething for which it may
well be, to some extent sacrificed by |egal enactnent,
nanely, national success in the war, of escape from
nati onal plunder or enslavenment .

(2) Per Lord Finlay, L.C. (at p. 269).

"1t seens obvi ous t hat no tribunal for
i nvestigating the —question whether circunmstances of
suspi ci on exi st~ warranting some restraint can be

i magi ned | essappropriate then a Court of |aw'

After citing the two  passages quoted above, Lord Romner
observed i'n Liversidge's case (supra) (at p. 281):

"I respectfully agree. |  cannot believe that the

legis legislature or the franers of the regulation ever

i ntended to constitute the courts of this country the

ultimate judges of the matters in question".

If, as indicated above, the opinion of the overwhel m ng
majority of the Law Lords of England" in Liversidge' s
cause (supra), following the principles laid down earlier
also in Rex. v. Halide Ex Parte Zadig' s (supra) was that the
jurisdiction of Courts is itself ousted by a statutory rule
vesting the power of ~detention on a subjective
sati sfaction, based possibly on nothing norethan a detenu’s
descent fromor relationship or friendshi p withnationals of
a country wth which England may be at war, and that the
Secretary of State’'s order indicating that he was satisfied
about one of these matters, on hearsay information ' which

could not be divulged in courts, in the interests of
nati onal safety and security, was- enough, | do not think
that either our Constitution contenpl ati ng an ouster of

jurisdiction of Courts in such cases, or our Parlianent, in
enacting provisions which have that effect, was goi ng beyond
the limts of recognised denocratic principles as they

operate during energencies. In fact. decisions on what
restraints should be put and on which persons” during a
nati onal energency, 1in the interests of national security,

are matters of policy as explained bel ow, which are outside
the sphere of judicial determnation

Situations of a kind which could not even be thought of
in Eng land are not beyond the range of possibility in Asian
and African countries or even in Continental Europe or in
America judging fromevents of our own tines. |ndeed, we too
have had our fill of grim tragedies, including the
assassi nation of the father of the nation, which

(1) 1917 AL C. 260 (a) n. 271. 269.
345
could rock the whole nation and propel it towards the brink
of an unfathomabl e abyss and the irreparabl e di saster which
anar chy invol ves.

Let ne glance at the Constitutional History of England
fromwhere we took the wit of Habeas Corpus.

Sir Erskine My wote (See: Constitutional History of
Engl and, B Chapter Xl):

"The wit of habeas corpus is unquestionably the
first security of civil liberty. It brings to light the
cause of every inprisonment, approves its |awful ness"
or liberates the prisoner. It exacts obedience fromthe
hi ghest courts: Parliament itself submits to its
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authority. No right is nore justly valued. It protects
the subject from unfounded suspi cions, from the
aggressions of power, and from abuses in t he
administration of justice. Yet, this protective Iaw,
whi ch gives every man security and confidence, in tines
of tranquillity, has been suspended, again and again
in periods of public danger or apprehension. Rarely.,
however, has this been suffered wthout jealousy,
hesitation, and re nonstrance; and whenever the perils
of the State have been held sufficient to warrant this
sacrifice of personal liberty, no M ni st er or
magi strate has been suffered to tanper with the | aw at
his discretion. Parlianment alone, convinced of the
exi gency of each occasion, has suspended, for a tine,
the right of individuals, in the interests of the
State.

The first years after the Revolution were full of
danger. A dethroned king, aided by foreign enem es, and

a power f ul body of English adherents, was threatening
the ‘new settlenment of the Crown with war and treason
Hence, the l'iberties of Engl i shnen, so recently

assured, were several times made to yield to the
exi gencies of the State. Again, on occasions of no | ess
peril-the rebellion of 1755 the Jacobite conspiracy of
1722, and the/invasion of the realmli by the Pretender
in 1745-the Habeas Cor pus Act was suspended.
Henceforth, for nearly half a century, the |aw remai ned
inviolate. During the American War, indeed, it had been
necessary to enpower the Kking to secure persons
suspected of high treason, committed in North Aneri ca,
or on the high seas, or of the crine of piracy: but it
was not until 1794 that the civil liberties of
Englishnmen at home were again to be suspended. The
dangers and alarns of that dark _period have | already
been recounted. Mnisters, believing the State to be
threatened by traitorous conspiraci es once nore sought
power to counterm ne treason by powers beyond the | aw
Rel yi ng upon the report of a secret comittee, M.
Pitt noved for a bill to enpower his Mjesty to secure
and detain persons suspected of conspiring against his
person and Government. He justified this neasure on the
ground t hat
346
What ever the tenporary danger of placing such power in
the hands of the CGovernment" it was far | ess than the danger
with which the Constitution and society were threatened. |f
M ni sters abused the power entrusted to them they would be
responsi ble for its abuse. It was vigorously op posed by M.
Fox, M. Gey, M. Sheridan, and a small body of adherents.
They deni ed the disaffection imputed to the people
ridiculed the revelations of the commttee and declared that
no such dangers threatened the State as would justify the
surrender of the chief safeguard of personal freedom. This
measure would give Mnisters absolute power over - every
individual in the kingdom It would enpower themto arrest,
on suspicion, any man whose opi nions were abnoxious to then
the advocates of reform, even the menbers of the
Parliamentary opposition. Who woul d be saf e, when
conspiraci es were everywhere suspected, and constitutiona
objects and |anguage believed to be the nmere cloak of
sedition’? Let every nan charged with treason be brought to
justice; in the words of Sheridan, 'where there was guilt,
let the broad axe fall, but why surrender t he
liberties of the innocent ?"
"The strongest opponents of the neasure, while
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denying its present necessity, admtted that when
danger is inmmnent, the |iberty of the subject nust be
sacrificed to the paranount interests of the State.
Ring | eaders nust be seized, outrages anticipated,
pl ots di sconcerted, and the dark haunts of conspiracy
filled with distrust and terror. And terrible indeed
was the power now entrusted to the executive . Though
terned a suspension of the Habeas groups Act, it was.
intruth, a suspension of Magna Charta, and of the
cardinal principles of the comon law. Every man had
hitherto been free frominprisonment until charged with
crime, by information upon oath, and entitled to a
speedy trial, and the judgnent of his peers. But any
subj ect could now he arrested on suspi ci on of
treasonabl e practices, with out specific charge or
proof of guilt, his accusers were unknown ; and in
vain m ght he demand public accusation and trial. Spies
and treacherous  acconplices" however circunstantia
in their narratives to Secretaries of State and |aw
officers, shrank from the wtness-box; and their
victinms rotted in gaol. Watever the judgnent, tenper
and good faith of ~the executive, such a power was
arbitrary, and -could scarcely fail to be abused.
VWat ever the danger by which it was justified, never
did the subject; so nuch need the protection of the
| aws, as when Governnent and society were filled with
suspi cions and al arni'.
It was not until 1801 that the Act was considered "no
| onger defensible on grounds of public danger and Lord
Thurl ow announced that he could "not resist the.inpulse to

deem nmen innocent until tried and convicted". It was urged
in defence of a Bill indemifying anthose who may have
m sused or exceeded their powers during the

347

peri od of suspension of the Habeas Corpus in England that,
unless it was passed, "those channels of Information would

be stopped on which Governnent (relied for guarding the
public peace". Hence a curtain was drawn to shield all whose
acts could have been characterized as abuse or excess of
power .

It is unnecessary to cite fromdicey or nodern witers
of British Constitutional Law, such as Ms Wde and

Phillips, to show how, in times of enmergency, the ordinary
functions of Courts, and, in particular, powers of issuing
wits of Habeas Corpus, have been curtailed. In~ such

periods, legislative measures known as "suspension of the
Habeas Corpus Act". Followed by Acts of Indemity, after
periods of enmergency are over, have been restored to
Engl and. But, during the first world war of 1914 and the
last world war of 1939, it was not even necessary to suspend
the Habeas Corpus Act in England . The Courts thensel ves,
on an interpretation of the relevant regul ati ons under the
Def ence of Realm Act, abstained fromjudicial interference
by denyi ng, thenselves power to interfere

In Hal sbury's Laws of England (4th Edn. Vol. 8, para
871, page 624), we find the follow ng statenent about the
Crown’ s Conmon Law prerogative power in an Energency:

"The Crown has the sane power as a private

i ndi vidual of taking all neasures which are absolutely

and i mredi ately necessary for the purpose of dealing

with an invasion or other enmergency”.
And, as regards statutory powers of the Crown (See:
Emergency Powers Act., 1920, Sec. |; Energency Powers Act,
1964, Sec 1), we find (see para 983, page 627):

"If it appears to Her Mjesty that events of a
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specified nature have occurred or are about to occur

Her Maj esty may by proclamation declare that a state or

enmer gency exists. These events are those of such a

nature as to be calculated, by interfering with the

supply and distribution of food, water fuel or |ight

, or with the neans of |ocomtion, to deprive the

conmunity or any substantial portion of the comunity,

or the essentials of life. No proclamation is to be in
force for nore than one nonth., wthout prejudice to
the i ssue of another proclamation at or before the end
of that period.
XXX XXX XXX XXX

VWhere a proclamation of energency has been made,
and, so long as it remains in force, the Crown has
power by order in  Council to make regulations for
securing the essentials of life to the Community."

In America also, the suspension of the right to wites
of Habeas Corpus, during energencies, so as to tenporarily
renove the regular processes of law, is permissible by
| egi sl ati'on(See:~ Cooley's Constitutional Law 4th Edn
Chapter 34. p. 360), butit islimted by (Article 1. Sec.
9, clause 2) the Anerican Constitution to situations in
which there may be a rebellion or an invasion (See: WIllis
on
348
"Constitutional Law /of United States", 1936 edn. p. 441 and
p. 570. Even nore drastic consequences flow from what is
known in France as 'declaration of a"State of Seige", and,
in other countries, ‘as a "Suspension of Constitutiona
Guar ant ees".

Under our Constitution, it wll be seen, from an
anal ysis of enmer gency provi sions, that there is no
di stinction between the effects of a declaration of
Emergency, under Article 352(1), whether the threat to the
security of the State is frominternal or external sources.
Unli ke sone ot her countries” powers of Presidentia
decl arati ons under Article 352(1) and 359(1) of our
Constitution are imune from challenge in Courts even when
the Energency is over.

Anot her noticeable feature of our Constitution is that,
whereas the consequences given in Article 358, as a result
of a Proclanmation under Article 352 (1), are automatic,
Presidential orders wunder Article 359(1) may have differing
consequences, from energency to energency, depending upon
the terms of the Presidential orders involved. And then
Article 359 (1A), made operative retrospectively by the 38th
Constitutional amendnent, of 1st August, 1975,  nakes it
clear that both the Legislative and Executive organs of the
State, are freed, for the duration of the Energency, from

the limts inposed by Part 11l of the Constitution
It is wunnecessary to refer to the provisions of
Articles 356 and 357 except to illustrate the extrenmely w de

character of Energency powers of the Union Govt. which can

by recourse to these powers, make inmune from judicia

review, suspend the federal features of our Constitution
whi ch have, sonetinmes, been elevated to the basic |evel.
These provisions enable the Union Govt. to supersede both
the legislative and executive wings of Governnent in a State
inthe event of a failure of Constitutional rmachinery in
that State, and to admnister it through any person or body
of persons under Presidential directions with powers of the
State Legislature "exercisable by or under the authority of
Parliament". Article 360, applicable only to Proclamations
of financial energencies, with their special consequences,
i ndi cates the very conprehensive character of the Energency
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provisions contained in part XVIIlI of our Constitution. W
are really directly concerned only with Articles 352 and 353
and 358 and 359 as they now stand. They are reproduced
bel ow.

349

"352. (1) If the President is satisfied that a
grave energency exists whereby the security of India or
of any part of the territory thereof is threatened,
whet her by war or external aggression or interna
di sturbance, he nay, by Procl amati on, nake a
declaration to that effect.

(2) A Proclamation issued under clause (1)- (a)

may be revoked by a subsequent Procl amation

(b) shall be laid bef ore each House of
Par | i ament ;

(c) shall cease to operate at the expiration of
two nmonths ~unless before the expiration of
that” period it has been appr oved by
resol uti on of both Houses of Parlianent.

Provided that if any such Proclanation is issued
at a tinme when the House of  the People has been
di ssol ved or the dissolution of the House of the People
takes place during the period of two nonths referred to
in sub-clause (c), and if a resolution approving the
Procl amati on has ~been passed by the Council of States,
but no resolution with respect to such Proclamati on has
been passed by the House of the People before the
expiration of ‘that period, the Proclamation shall cease
to operate at the expiration of thirty days fromthe
date on which the House of the People first sits after
its reconstitution —unless before the expiration of the
said period of thirty days a resolution approving the
Procl amation has been also passed by the House of the
Peopl e.

(3) A Proclanmation of Energency declaring that the
security of India or of any part of the territory
thereof is threatened by war or by external aggression
or by internal disturbance nmay be nade before the
actual occurrence of war or of any such aggression or
di sturbance if the President is satisfied that there is
i mm nent danger thereof.

(4) The power conferred on the President by this
Article shall include the power to issue different
Procl amations on different grounds, being war - or
ext ernal aggression or internal disturbance or imm nent
danger of war or external aggression or -interna
di sturbance whether or not there is a Proclamation
already issued by the President under clause (1) and
such Proclamation is in operation

(5) Notwi t hst andi ng anything in this Constitution,-

(a) the satisfaction of the President nentioned

in clause (1) and clause 3) shall be fina
and conclusive and shall not be questioned in
any court on any ground;

(b) subject to the provisions of «clause (2),

neither the Supreme Court nor any other court

shall have jurisdiction to entertain any
guestion, on any ground, regarding the
validity of -

(i) a declaration nade by Proclamation by
the President dent to the effect stated
in clause (1); or

(ii) the conti nued operation of such
Procl amati on".

"353. While a Proclamation of Emergency is in
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operation, then-

(a) notwi thstanding anything in this Constitution
the executive power of the Union shall extend to the
giving of directions to any State as to the nanner in
whi ch the executive power thereof is to be exercised;

(b) the power of Parlianent to make laws wth
respect to any matter shall include power to make | aws
conferring

350

powers and i mposing duties, or authori sing t he

conferring of powers and the inposition of duties, upon

the Union or officers and authorities of the Union as
respects that matter, notwithstanding that it is one
which is not enunerated in the Union List."

"358. Wiile a Proclamation of Emergency is in
operation, nothing in article 19 shall restrict the
power of the State as defined in Part 11l to make any
law or to take -any executive action which the State
woul d but™ for-the provisions contained in that part be
conpetent to nmake or to take, but any law so nade
shall, to the extent of the inconpetency, cease to have
effect as soon as the Proclanation ceases to operate,
except as respects things done or onitted to be done
before the | aw'so ceases to have effect™

"359 (1) Where a Proclamation of Energency is in
operation, the /President nmay by order declare that the
right to nove any court for the enforcenent of such of
the rights conferred by Part |1l as may be nentioned in
the order and all proceedings pending in any court for
the enforcenent of the rights so nmentioned shall remain
suspended for the period during which the Proclanation
isill force or for such shorter period as may be
specified in the order

(1A) Wiile an order made under clause (1)
mentioning any of the rights conferred by Part I11l is
in operation, nothing in_ that Part conferring those
rights shall restrict the power of the State as defined
in said Part to make any law or to take any executive
action which the State would but for the provisions
contained in that Part be conpetent to make or to take,
but any law so made shall, to the extent of the in
conpetency, cease to have effect as soon as the order
af oresaid ceases to operate, except as respects-things
done or onitted to be done before the | aw so ceases to
have effect.

(2) An order made as aforesaid nay extend to the
whol e or any part of the territory of India.

(3) Every order made under clause (1) shall, as
soon as nay be after it is nade, be |aid before each
House of Parlianent".

Before dealing with relevant authorities on the neaning
and effects of Article 358 and 359 of the Constitution, |
will indicate the special features and context of the
Presidential order of 27th June, 1975, as conpared w th the
Presidential order of 3rd Novenber, 1962, which was the
subject matter of earlier pronouncenment of this Court on
whi ch consi derabl e reliance has been placed on behal f of the
detenus. In fact, the next two topics are so connected with
the Emergency provisions that there is bound to be a good
deal of overlapping between what | have, for the sake of
convenience only, tried to discuss under three heads.
Different heads or names are not infrequently used only to
indicate different aspects of what is really one connected
subj ect
351
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matter. Perhaps the last and concluding topic is wi de enough
to cover the scope of the whol e discussion

E. The effect of the Presidential orders and
particularly the order of 27th June, 1975, on the rights of
det enus.

The Presidential order of 3rd Novenber 1962 was issued
after the proclamation of Energency under Article 352(1) on
26t h October, 1962. That proclamation said:

. a grave energency exists whereby the
security of India is t hr eat ened by externa
aggr essi on".

On the other hand, the Presidential order of 27th June,
1975, with which we are concerned here was issued under a
procl amati on which declares "that a grave emergency exists
whereby the security. & Indiais threatened by interna
di st ur bances".

There was also a Presidential proclamation of 3rd
Decenber, 1971, ~repeating the ternms of the procl amati on of
26t h Cct ober, 1962, “as under

“I'n exerci se of the powers conferred by clause (1)
of article 352 of the Constitution, 1, V. V. Gri,
President of India, by this Proclanation declare that a
grave energency exi sts whereby the security of Indiais
threatened by external aggression .

The Presidential ~order of 3rd November, 1962, reads as
fol |l ows:

"I'n exercise of the powers conferred by
clause (1) of article 359 of the Constitution, the
Presi dent hereby declares that the right of any person
to nove any court  for the  enforcement of the rights
conferred by article 21 and article 22 of the
Constitution shall remain suspended for the period
during which the Proclamati on of Energency issued under
clause (1) of Article 352 thereof on the 26th Cctober,
1962 is in force, if such person has been deprived of
any such rights under the Defence of I|ndia ordinance,
1962 (4 of 1962) or any ruleor order made thereunder”.
The Presidential order of 27th June, 1975, runs as

fol |l ows:

"I'n exerci se of the powers conferred by clause (1)
of article 359 of the Constitution the President hereby
declares that the right of any person (including a
foreigner) to nove any Court for the enforcenment of the
rights conferred by article 14, article 21 and article
22 of the Constitution and ail proceedi ngs pending in
any court for the enforcenment of the above nentioned
rights shall remain suspended for the period during
whi ch the Proclamations of Energency made under cl ause
(1) of article 352 of the Constitution on the 3rd
Decenber, 1971 and on the 25th June, 1975 are both in
force

352

(2) This order shall extend to the whole of the

territory of India except the State of Jamu and

Kashm r.
(3) This order shall be in addition to and not in
der ogati on of any order made before the date of this

order under clause (1) of article 359 of the

Constitution".

The striking differences in the terms of the two
Presidential orders set out above are:

(1) The Presidential order of 1962 did not specify
Article 14 of the Constitution, but Article 14, guaranteeing
equal ity before the |law and equal protection of laws to al
persons in India, is nentioned in the 1975 order. To nmny
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m nd, this does make sone difference between the intentions
behind and effects of the two Presidential orders.

(2) The Presidential order of 1962 expressly hedges the
suspensi on of the specified fundanmental rights with the
condition, with regard to deprivations covered by articles
21 and 22 of the Constitution that, "if such person is
deprived of such right wunder the Defence of India, Act,
1962, or any rules or order made thereunder”. |In other words
on the terns of the 1962 Presidential order, the Courts were
under a duty to see whether a deprivation satisfies these
conditions or not. They could adjudicate upon the question
whet her a detention was under the Act or a rule made
thereunder. On the other  hand, the Presidential order of
1975 unconditionally suspends the enforcenent of the rights
conferred upon "any person ‘including a foreigner" to nove
any Court for the enforcenment of the rights conferred by
Articles 14, 21, and 22 of the Constitution. The Courts are,
therefore, no | onger obliged or able to test the validity of
a detention by exam ning whether they conformto statutory
requirenents. They will have to be content with conpliance
shown wi th forns of the |aw

(3) Presidential order of 1962 nakes no nention of
pendi ng proceedi ngs, but the 1975 order suspends all pending
proceedi ngs for the enforcenent of the rights nentioned
therein. This further clarifies and enphasizes that the
intention behind the Presidential order of 1975 was to
actually affect the jurisdiction of Courts in which
proceedi ngs were actually pending. The inference fromthis
feature also is that all simlar proceedings in future wll,
simlarly, be affected.

The result is that | think that there can be no doubt
what soever that the Presidential order of 27th June, 1975,
was a part of an unnistakably expressed intention to suspend
the ordinary processes. O |aw in those cases where persons
conpl ain of infringenment of their fundamental rights by the
executive authorities of the State. The intention of the
Parlianment itself to bring about this result, so/'that the
jurisdiction of Courts under Article 226, in this particular
type of cases is itself affected for the duration of the
enmer gency, seens clear enough from the provisions of Section
16A(9) of the Act, introduced by Act No. 14 of 1976, which
received Presidential assent on 25th January 1976, making
Section 16A(9) operative retrospectively from 25th~ June,
1975.

353

The question before us is: Wat is the intention behind
the Presidential order of 27th June, 1975. After assigning a
correct meaning to it, we have to determ ne whet her what was
neant to be done lay within the scope of powers vested by
Article 359 of the Constitution in the President. There is
no doubt in ny mnd that the object of the Presidentia
order of 27th June, 1975, by suspending the enforcenent of
the specified rights, was to affect the powers of Courts to
afford relief to those the enforcenent of whose rights was
suspended. | have already indicated, this was within the
purview of Article 359(1) is the Constitution. Hence, the
obj ection that the powers of the Court under Article 226 may
indirectly be affected is no answer to the direct suspension
of rights which was bound to have its effect upon the nanner
in which jurisdictionis or could reasonably be exercised
even if that jurisdiction cannot be itself suspended for al
types of cases. It is enough if the anbit of the power to
suspend under Article 359(1) is such as to nmake exercise of
the jurisdiction to protect guaranteed fundamental rights
not reasonably possible.
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Section 16A(9) also appears to ne, as held by My lord
the Chief Justice, to nmke it inpossible for Courts to
investigate questions relating to the existence or absence
of bona fides at least in proceedings under Article 226 of

the Constitution. 1t is <clear that the validity of Section
16A(9) cannot be challenged on the ground of any violation
of Part IIl of the Constitution in view of the provisions of

Article 359 (1A

No previous decision of this Court deals wth a
situation which results from the conbined effect of a
Presidential order couched in the | anguage of the order of
27th June 1975, and a statutory provision, such as Section
16A(9) of the Act, the wvalidity of which cannot be
chal | enged. Hence, strictly speaking, earlier decisions are
not applicable. | will; however, consider themunder the
next headi ng as considerable argunent has taken place before
us on the assunption that these cases do apply to such a
si tuation.

(F) The Rule of Law as found in our Constitution, and

how it operates during the Energency.

As |- _have indicated earlier in-this judgnent, the term
Rul e of Law is not a magi ¢ wand whi ch can be waved to dispe
every difficultly. 1t is not an Aladin’ s Lanp which can be
scratched to invoke a power which brings to any person in
need whatever he or she nay desire to have. It can only
nean, for |lawers with their feet firmy planted in the
realmof reality, what the law in a -particular State or
country is and what '\ it enjoins. That law in England is the
law made by Parlianment. That is why Sir |vor Jennings said
(See: Law and the Constitution-111 Edn.) that “in England
supremacy of Parlianent is the Constitution". And naturally,
the Constitution of a country and not sonething outside it
contains the Rule of Law of that country. This nmeans that
the Rule of Law must differ in shades of nmeaning and
enphasis from tine to tine and country to country. It could
not be rigid unchanging, and imutable Iike the' proverbia
laws of the Medes and Persians. | Neverthel ess, one has to
understand clearly what it neans
25-833 Sup C1/76
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ina particular context. It cannot be |like sone brooding
omi potence in the skies. Its neani ng cannot be what anyone
wants to make it. It has to be, for each particular

situation, indicated by the Courts which are there to tel
the people what it neans.

This Court has, in no unmstakable termnms, indicated
what the Constitution nmeans and how the Rul e of Law enbedded
in it works even during Emergencies.

A statement of the Rule of Law by Jackson, J., in
Youngst own Sheet & Tube Co. v. Sawyer(1l), quoted wth
approval by this Court, in Chief Settlenment Conmissioner

Rehabilitati on Departnent Punjab & ors. etc. v. Om Prakash &
ors.(2) etc. (at page 661):

"Wth all its defects delays and inconveniences
nmen have discovered no technique for |ong preserving
free governnent except that the Executive be under the
law, and that the law be nmade by Parlianentary
del i berations".

It was expl ained there:

In our constitutional system the central and nost
characteristic feature is the concept of the rule of
| aw whi ch neans, in the present context, the authority
of the law courts to test all adm nistrative action by
the standard of legality. The administrative or
executive action that does not neet the standard will
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be set aside if the aggrieved person brings the
appropriate action in the conpetent court. The rule of
law rejects the conception of the Dual State in which
governnmental action is placed in a privileged position
of immunity fromcontrol of law. Such a notion is
foreign to our basic constitutional concept”.

This statenent, no doubt, includes the concept of
determ nation by Courts of the question whether an inpugned
executive action is within the bounds of |aw However, it
presupposes: firstly, the existence of a fixed or
identificable rule of |aw which the executive has to foll ow
as distinguished froma purely policy decision open to it
under the wide terns of the statute conferring a
di scretionary power to act. and, secondly, the power of the
Courts to test that action by reference to the Rule. Even,
in Energencies, provided the power of the Court to so test
the legality of sone executive act is not curtailed, Courts
will apply the test of legality "if the person aggrieved
brines the action in the conpetent Court”. But, if the |ocus
standi of the person to nove the Court 1is gone and the
conpetence of ~the Court to enquire  into the grievance is
al so inpaired by inability to peruse the grounds of
executive action or their relationship with the power to
act, it is no wuse appealing to this particular concept of
the Rule of law set out above. It is just inapplicable to
the situation which arises here. Such a situation is
governed by the Energency provisions of the Constitution
These provisions contain the Rule of Law for such situations
in our country.

(1) 343 U. S. 579, 655.

(2) [1968] 3 S. C. R 655 @661.

355

In Mohd. Yaqub etc. v. the State of Jammu & Kashmir (1),
a seven Judge bench of this Court pointed out that, whereas
Article 358, by its own force, suspends the guarantees of
Article 19, Article 359(1) has the effect of suspending the
operation of specified fundanental rights (strictly speaking
it is enforcenent only which is suspended) so that these
concepts cannot be used to test the legality of executive
action. Now, nuch of what Dicey nmeant by the Rule of Law was
certainly sought to be enbodied in Part [l of our
Constitution. If, however, the application of Articles 14,
19, 21 and 22 of the Constitution is suspended, it is
i npossible to say that there is a Rule of Law found there
which is available for the Courts to apply during the
emergency to test the legality of executive action

Makhan Singh v. State of Punjab(2), a seven Judge
decision of this Court was sought to be nade a foothold for
several argunments on behalf of the detenus. It, however,
seens to nme to have laid down nore propositions /which
denol i sh various contentions advanced on behalf - of the
detenus than those which could assist them One main
guestion considered in that case was whether Section
491(1)(b) of the Code of Crimnal Procedure could afford a
statutory renmedy, by an order or direction in the nature of
a wit of Habeas Corpus, at a tine when enforcenent of the
fundanental right to personal |I|iberty was suspended by the
Presidential order of 1962 already set out above. The
suggestion that a Common Law remedy by way of wit of Habeas
Corpus exists, even after Section 491 was introduced in the
Crimnal Procedure Code in 1923, was negatived. The sweep of
Article 359(1) of the Constitution, taking in t he
jurisdiction of "any Court", was held w de enough to cover
any kind of relief claimed by a petitioner for the
enforcenent of a specified fundamental right. Inter alia, it
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was held (at p. 821-822):

"I'f Art. 359(1) and the Presidential order issued
under it govern the proceedi ngs taken under s.
491(1) (b) the fact that the court can act suo notu
will not make any difference to the |egal position for
the sinple reason that if a party is precluded from
claimng his release on the ground set out by himin
his petition, the Court cannot, purporting to act suo
notu, pass any order inconsistent with the provisions
of Art. 359(1) and the Presidential order issued under
it. Simlarly, if the proceedings under s. 491(1)(b)
are hit by Art. 359(1) and the Presidential order, the
argunents based on the provisions of Art. 372 as well
as Arts. 225 and 375 have no validity. The obvi ous and
the necessary inplication of the suspension of the
right of the citizen to nobve any court for enforcing
his specified fundanental rights is to suspend the
jurisdiction of the Court pro tanto in that behal f"

This is exactly the interpretation which | have adopted
above of ‘Sree Mohan Chowdhury’s case (supra).

(1) [1968] 2 S. C R p. 227 @234.

(2) [1964] 4 S. C R 797 @821-822
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It was also held in Makhan Singh's case (supra) that,
as no attack on the validity of the Defence of India Act of
1962 and the Rules /framed thereunder, ~on the ground of
violation of fundanental rights, ~was open during the
emergency, no petition was nmaintainable on ‘the ground of
such alleged invalidity. It was held (at p. 825-826) there:

"Therefore, our conclusion is that the proceedings
taken on behal f of the appellants before the respective
Hi gh Courts <challenging their detention on the ground
that the inpugned Act and the Rules are void because
they contravene Arts. 14, 21 and 22, are inconpetent
for the reason that the fundamental rights which are
alleged to have been contravened are specified in the
Presidential order and all citizens are precluded from
noving any Court for the enforcenent of ‘the said
specified rights".

After having deci ded the questions actually calling for
determ nation in that case, Gajendragadkar, J., speaking for
the mpjority, ex pressed sone views on the possible pleas
which may still be open to petitioners in hypothetical cases
despite the Presidential order of 1962, set out above,
passed under Article 359(1). He said (at page 828):

“If in challenging the wvalidity of his detention
order, the detenu is pleading any right outside the
rights specified in the order, his right to nove any
court in that behalf 1is not suspended, because it is
outside Art. 359(1) and consequently outside the
Presidential Oder itself. Let us take a case where a
detenu has been detained in violation of the nandatory
provisions of the Act. |In such a case, it nmay be open
to the detenu to contend that his detention is illega
for the reason that the nandatory provisions of the Act
have been contravened. Such a plea is outside Art.
359(1) and the right of the detenu to nove for his
rel ease on such a ground cannot be affected by the
Presidential order."

Again, it was observed (at page 828-829):

"Take al so a case where the detenu noves the Court
for a wit of habeas corpus on the ground that his
detention has been ordered nmmlafide. It is hardly
necessary to enphasis that the exercise of a power
mal afide is wholly outside the scope of the Act
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conferring the power and can always be successfully
challenged. It is true that a nere allegation that the
detention or nmlafide would not be enough, the detenu
will have to prove the nmalafides. But in the nala fides
are alleged, the detenu cannot be precluded from
substantiating his plea on the ground of the bar
cleated by Art. 359(1) and the Presidential order. That
is another kind of plea which is outside the purview of

Art. 359(1)"

The two passages set out above, stating what may be the
position in purely hypothetical cases, are the mainstrays of
some of the argu
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nents for the petitioners But, none of the Counsel for the
petitioners has stated how these observati ons are applicable
to facts of the case to the particular petitioner for whom
he appears. Assuming, however,  that the hypothetical cases
i ndi cate good grounds on which a Habeas Corpus petition
could be ‘allowed even in an Energency, it was certainly not
deci ded i'n ~Makhan Singh's case (supra) what the process
could be for ascertaining that one of these grounds exist.
if that process involves a consideration of evidence in
support of a plea, such as that of nmala fides in proceedings
under Article 226" the nost inportant,  evidence would be
grounds of detention. These grounds constituted the |ever
whi ch could have been and was used in the past by Courts to
reach decisions on various pleas, such-as the plea that the
order was not passed after due application of nmnd to the
facts of the detenu’ s case or that the' satisfaction reached
was not wth regard to |legally relevant grounds at all. No
such nmeans are avail able now. This difficulty was certainly
not in the way at the tinme of the decision i n"Makhan Singh's
case (supra).

| amtherefore, of the opinion that pleas which involve
any adduction of’ evidence would, at any rate, be entirely
excluded by the combined effect  of the terns of the
Presidential order of 27th June, 1975, read with the anmended
provi sions of Section 16A(9) of the Act. A perusal of S.
Pratap Singh v. State of Punjab,(1) wll showthe kind of
evi dence which often becones necessary to justify a plea of
"malice in fact". Pleas about vires of the detention order
itself e.g. whether it is based on, irrelevant grounds or
was not passed after due application of mnd) often require
i nvestigation or questions of fact involving scrutiny  of
actual grounds of detention which is hit-by the enbargo
against an assertion of a right to nove for enforcenment of
the right to personal‘freedom and prohibition against
di scl osure of grounds. So long as the executive authorities
of the State purport to act wunder the Act,, their
prelimnary objection against further hearing wll prevai
unl ess, of course, the officer purporting to detain had, in
fact, not been invested at all with any authority to act in
whi ch case the detention would, in my opinion, be on the
same footing as one by a private person who has no | egal
aut hority whatsoever to detain. But, such a defect has to be
apparent either on the face of the order or admtted in the
return. Moreover, it can be cured by an adoption of the
order by the State.

Det enti ons which not only do not but could not possibly
have ally apparent, ostensible"” or purported executive
authority of the State whatsoever to back them could be
equated with those by private persons. The suspension of
enf orcenent of specified fundanental rights operates only to
protect infringements of rights by the State and its
aut hori sed agents, acting or purporting to act? in officia
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capacities which they could and do hold. A claimto an order
of release fromsuch a patently illegal detention, which is
not by the State or on its behalf. could be enforced even
during the current Emergency. But there is no such case
before us. Al the cases before us are, as far as | know. OF
detentions by duly enmpowered official under, prinma facie,
good orders. The possibility, however, of so wunlikely a
hypot heti cal case

(1)[1964] 4 S. C R 733.
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where there is a lack of |egal power to act, which could be
easily renmoved by the executive authorities of the State
concerned t hensel ves, whenever they desire to do so, is only
nentioned to illustrate my viewthat the test of legality,
applied by Courts, is not entirely abrogated and abandoned
in the current emergency. But, it can be only one. which
shoul d be applicable without @going into facts |ying behind
the return. The presunption of wvalidity of a duly
aut henticate order. of an officer authorized to pass it is
concl usi ve i n Habeas Corpus proceedings during the current
enmer gency

State of Madhya Pradesh & Anr. v. Thakur Bharat
Si ngh, (1) was another decision of the Constitution Bench of
this Court relied upon strongly on behalf of detenus. In
that case, an order prohibiting petitioner fromresiding in
a specified area under section 3(1)(b) of the Madhya Pradesh
Public Security Act, 1959, which was found to be void,
because the provision infringed ~Article 19 of t he
Constitution, was held to be challengeable during an
Emer gency despite the provisions of Art. 358 of the
Constitution. The ground of the decision was that,
al t hough, the enpowering provision could not have been
challenged if it was contained in an enactnment made during
the energency, yet as the provision was made by ' an Act
passed at a time when Article 19 was operative the
invalidity of the provision <could be denonstrated despite
the existence of the emergency. | (do not think that there is
any such case before wus. It seens to nme to he possible to
di stinguish the case on the ground that it was a case of
patent voi dness of the order passed so that the principle of
legality, which is not suspended, could be affirmed even
apart from enforcement of a specified fundanmental right. |
think it was placed on such a footing by Shah J., speaking
for this Court.

State of Maharashtra v. Prabhakar Pandurang Sangzgiri &
Anr., (2) another decision of the Constitution Bench of this
Court, was also cited. There, an illegal order prohibiting
the sending out of jail by a detenu of a book on matters of
scientific interest only, for publication, was quashed by a
Hi gh Court, wunder Article 226 of the Constitution” despite
the Presidential or der under Article 359 of t he
Constitution, on the ground that there was no condition at
all in the Bombay Conditions of Detention order, 1951
aut horising the Governnent of Maharashtra to prohibit the
publication of a book of purely scientific interest just
because the petitioner happened to be detained under the
Defence of India Rules, 1962. The H gh Court’s view was
affirmed by this Court. This case has nothing to do with
preventive detention. It is a case in which this Court held
that an ultra vires order could be set aside. This could be
done under the residuary jurisdiction of the H gh Court,

which could operate for "any other purpose". The nere
exi stence of the emergency could not, it was held, suspend
this power. The test applied was of bare illegality outside

Article 19 of the constitution
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(1) 11967] 2 S. C R 454,

(2) [1966] Supp S. S. C. R 702.
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In Dr. Ram Manohar Lohia v. State of Bihar & ors., (1)
this Court did, in a petition under Article 32 of the
Constitution apply the test of a satisfaction required on
rel evant grounds, by Rule 30, subrule 1, Defence of India
Rul es, 1962, as a condition precedent to detention, because
the grounds of detention were nentioned in the detention
order itself so that they could be used to determ ne whet her
the detention order fell within the purposes of the Act. The
wit petition was allowed. The alleged satisfaction of the
District Magistrate, who was the detaining authority, was
found, on the ground given for detention, to fall outside
Rule 30. It was held that ‘the Presidential order under
Article 359 was not ~intended to condone violations of the
defence of India Act or the rules made thereunder and did
not authorise wultra vires or mala fide detentions. It was
poi nted out here that satisfaction about the need to detain
in the interests of "law and order ' was not the sane thing

as one in the interests of "public order". In this case, a
wel | -known di stinction -between ‘’public order"” and "I aw and
order", was drawn by Hidayatullah, J., in the follow ng
terns:

“I't will/ thus appear that just as "public order"

in the rulings of the Court (earlier cited) was said to
conprehend di sorders of less gravity than those
affecting "security of State", "law and  order" also
conprehends disorders of ~ less gravity than those
affecting "public —order”. One has to inmagine three

concentric circles. Law and order represents the
|argest circle within which i's the next. circle
representing public order and the smallest ' circle
represents security of State.” It i's then easy to see

that an act may affect law and order but not public
order just as an act may affect public order but not
security of the State. By using the expression
"mai ntenance of |aw and. Order" the District Magistrate
was widening his owmn field of action and was addi ng a
clause to the Defence of India Rulers.
| take the decision of this Court in Dr. Lohia's case
to nean that if the order, on the face of it., is bad and
does not satisfy the requirenents of the |aw authorising
detention, the detenu may be released. Sarkar, J., pointed
out there:

"The satisfaction of t he CGover nirent whi ch
justifies the order under the rule is a subjective
satisfaction. A court cannot enquire whether grounds
exi sted which would have created that satisfaction on
whi ch al one the order could have been made in the mnd
of a reasonable person. |If that is so-and that indeed
is what the respondent State contends it seens to ne
that when an order is on the face of it not in terns of
the rule a court cannot equally enter into _an
i nvestigation whether the order of detention was in
fact, that is to say, irrespective of what is stated in
it, in ternms of the rule. |In other words. in such a
case the State cannot be heard to say or prove that the
order was in fact nade for exanple, to prevent acts
prejudicial to public. Oder which would
(1) [1966] 1 S. C R 709.
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bring it within the rule though the order does not say
so. To allowthat to be done would be to uphold a
detention w thout a proper order".
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The case was also decided on a consideration of
evidence on the ground that there was an area of enquiry
opened up by the grounds given for entry by the Court. | do
not know how any decision could have been given in Dr.
Lohia's case if grounds of detention were not found to be
bad on the very face of the order stating those grounds, or
if there was no door left open for judicial scrutiny due to
a provision such a Section 16A(9) of the Act before wus.
Thus, the law considered and applied in Dr. Lohia's case was
different from the law we have to apply under a different
set of circunstances as expl ai ned above.

In K Anandan Nambiar & Anr. v. Chief Secretary,
Government of Madras & ors. (1) a wit petition under Article
32 of the Constitution by a Menber of Parlianent during the
currency of an energence and a Presidential order, was
di sm ssed al though hi-s [ocus standi to nmaintain the petition
was affirmed on the follow ng ground:

"The petitioners contend that the relevant Rule
under which the inpugned orders of detention have been
passedis invalid on grounds other than those based on
Arts. 14, 19, 21 and 22" ~and if that plea is well-
founded, the last clause of the Presidential order is
not satisfied and the bar created by it suspending the
citizens’ fundanental rights under Articles 14, 21 and
22 cannot be pressed into service"

Apparently, the view adopted in Nanbiar’'s case (supra)
was that to question the validity of the -provision under
which the detention order is made could not be equated with
an allegation of infringement of procedure established by
| aw. Moreover, this decision wasalso in a different context
with a different set of applicable provisions. None of the
cases before wus involves the assertionthat the power under
whi ch the detention order purports to be nade itself did not
exi st in the eye of |aw

In Durga Dass Shirali v. Union of India & ors. a
Habeas Corpus petition against  a detention order under
Rule 30 of the Defence of India Rules, 1962, was again
di smissed. But, it was held that Article 358 and the

Presidential order under Article 359(1) did not debar the
petitioner from assailing his detention on the ground of
mala fides or on the ground that —any of the grounds
mentioned in the order of detention is irrelevant. This case
is also distinguishable on the ground that the context™ from
the point of view of the applicable law, was different.

In Jai Lal v. State of Wst Bengal,  (8) this Court,
after taking evidence by affidavits into account and
considering the pl eas of mal a fides, rej ected t he
petitioner’s case although the petitioner was (held on the
strength of wearlier decisions of this Court, entitled to
rai sed the

(1) [1966] 2 Sr C. R 406.

(2) [1966] S. C R 573.

(3) [1966] Supply. S. C R p. 4, 64.
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pleas of namla fides despite the Proclamation of energency
and the Presidential order. Again, the context and the
applicable law there were different

We, however, see that, despite the Proclamation of
emergency and a Presidential order under Article 359(1),
this Court has held that Hi gh Courts, in exercise of their
supervisory jurisdiction, could entertain Habeas Corpus
petitions and enforce the principle of legality against the
detaining authorities. No doubt, the executive and the
| egi slative organs of the State were fully aware of the
nature and effect of the decisions of this Court. It is,
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therefore., not surprising that, by neans of a differently
phrased Presidential order of 17th Junc. 1975, and the
amendnment in the Act, introducing rather drastic provisions
of Section 16A of the Act, the intention has been nade clear
that preventive detention should be a nmatter controlled
exclusively by the executive departnents of the State.

It was contended by M. Tarkunde that the Rule of Law
under our Constitution is enbodied in the principle of
Separation of Powers. It is very difficult for me to see the
bearing of any such doctrine on a pure and sinple question
of determnation of the neaning of constitutional and
statutory provisions couched in words which |eave few D
doubts unresol ved. However, as argunents based on this
doctrine were advanced, | will deal wth the nmanner in
which, | think, laws relating to preventive detention fit in
with the extent to whichour constitution recognises the
doctri ne.

In"Rai Sahib) Ram Jawaya Kapur & ors. v. The Stal e of
Punj ab, (1) Mukherjea, C. J., speaking for this Court, said: E

“The | ndian Constitution has not indeed recognised
the doctrine of separation of powers in its absolute
rigidity but the functions of the different parts of
branches of the Governnent have been sufficiently
differenti ated and -consequently it can very well be
said that our ~Constitution does not contenpl ate
assunptions, by one organ or part of the State, of
functions that essentially belong to another. The
executive i ndeed can exercise the power s of
departmental or. subordinate | egi sl ati on. when such
powers are del egated to it by the |egislature”

He further added:
"Qur Constitution, though federal in’its structure,
is modelled on the British Parlianmentary system where

the executive is deenmed to have the  primary
responsibility for the formulation of Governnenta
policy and its transmssion into law though the

condi tion pr ecedent to t he exerci se of this

responsibility is its retaining the confidence of the

| egi sl ati ve branch of the State".

If an order of preventive detention is not quasi-
judicial, as it cannot be because of the inmpossibility or
appl yi ng any objective

(1) A 1. R1955 S C. 549.
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standards to the need for it in a particular case, there
could be no question of wviolating any principle of
separation of powers by pl acing preventive detention
exclusively within the control of executive authorities of
the State for the duration of the Energency. That seens |lo

nme to the effect of the ener ency provisions of the
Constitution and the anmendnents of the Act already dealt
with by ne.

Conmenti ng upon Liversidge's case (supra) in "The Law
Quarterly Review' (1942) (Vol. 58-p. 2)., the celebrated
jurist and authority on English Constitutional history and
law, Sir WIIiam Holdsworth, supporting nmajority decision
t here, opined:

"The question turns not, as Lord Atkin says upon
whet her the conmmon law or the statute law has
postul ated a 'reasonable ' cause for a decision or an
action, but wupon the question whether or not the
decision or the action to be taken on a reasonable
cause raises a justifiable issue. Cearly the question
whether a person is of hostile origin or associations
so that it is necessary to exercise control over him
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rai ses, not a justifiable,, but a political or
adm ni strative issue".
He added

"On principle this distinction seens to ne be he
clearly right. |If the issueis justifiable, if, that
is, it raises an issue within the |egal conpetence of
the Court to try, the Court <can decide on the facts
proved before it whether a cause or a suspicion is
reasonable, for it knows the law as to what anmpunts in
the circunstances to a cause or a suspicion which is
reasonable. If, on the other hand, the issue is not
justifiable, if, that is, it turns, not on a know edge
of the law as to what anounts in the circunstances to a
reasonabl e cause or suspicion, but on political or
admini strative considerations it can have no
know edge of the weight to be attached to facts adduced
to prove the reasonabl eness or unreasonabl eness of the
cause or suspicion.. for it has neither the know edge
nor the ~means of acquiring the know | edge necessary to
adj udi-cate upon the weight to be attach ed to any
evi dence which nmight be givenas to the existence of
ci rcunst ances of suspicion or as to the reasonabl eness
of belief Since, therefore, it is inpossible to apply
an objective standard through the agency of the
Courts? the only possible standard to be applied the
subj ective standard, so that the Secretary of State’'s
statement that he had a reason able -cause for his
bel i ef must be concl usive".

If the nmeaning of the enmergency provisions in our
Constitution and the provisions of the Act is clearly that
what lies in the executive field, as -indicated above.,
shoul d not be subjected to judicial scrutiny or judged by
judicial standards of correctness, | am -unable to see how
the Courts can arrogate unto thensel vesa power of judicia
superi ntendence which they do not, under the | aw during the
enmer gency , poOsSsess.
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Dean Roscoe Pound, in the Green Foundation Lectures on
"Justice h According to Law' (Yale University Press, 1951)
begi ns his answer to the question as to what justice is by a
reference to the jesting Pilate, who would not stay for the
answer because he knew that phil osophers disagreed so nuch,
in their answers, that there could be no conpletely
satisfactory answer. He divides justice itself into three
heads according to the three types of bodies or authorities
which could administer it, and di scusses the advantages and
di sadvant ages of each: Legislative, Executive, Judicial. He
rejects "Legislative Justice", said to be npbst responsive to
popular will, as too "uncertain, unequal, and capricious’.
He said that its history, even in nodern tinmes, was filled
with "legislative Ilynchings"" and that this kind of justice
was ton susceptible to "the influence of per sona
solicitation, |obbying, and even corruption”, and subject to
guests of passion, prejudice, and partisanship. He thought
that executive or admnistrative justice, which becones
inevitable in carrying out vast schenes of nodern socialistic
control and planning of economic, social, and cultural life
of the people by the State was also, despite its own
mechani sns of control against m suse of power" fraught with
serious dangers indicated by him Finally, Dean Pound finds
judicial justice, though not entirely inmune fromerror-and,
sonetines, grievous and costly error-to be superior to the
other two types of justice despite its own inherent
shortcom ngs as conpared with executive or admnistrative
justice for special types of cases.
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Now , the question before us is not whether Courts
shoul d apply the high standards of "judicial justice" to the
facts of each individual case which are not before us for
consideration at all. The question before us is purely one
of the interpretation of laws as we find them If. on a
correct interpretation of the |egal provisions, we find that
the jurisdiction of Courts was itself nmeant to be ousted,
for the duration af the energency, to scrutinise the facts
or reasons behind detention orders purporting to have been
made under the Act. because the judicial process suffers
frominherent limtations in dealing with cases of this
type, we are bound, by the canons of "judicial justice"
itself to declare that this is what the | aws nean.

It appears to nme that it does not follow froma renoval
of the normal judicial superintendence, even over questions
of vires, of detention orders, which may require going into
facts behind the returns, that there is no Rule of Law
during the energency or that the principles of ultra vires
are not to be applied at all by any authority except when,
on the face af the return itself, it is denpbnstrate in a
Court of —Law that the detention does not even purport to be
in exercise of the executive power or authority or is
patently outside the law authorising detention. It seens to
me that the intention behind emergency provisions and of the
Act is that although” such executive action as is not
susceptible to judicial appraisenent, shoul d not be
subjected to it, yet, it should be honestly supervised and
controlled by the hierarchy of ~executive authorities
thenselves It enhances the powers and, therefore, the
responsi bilities of the Executive.

A maxim of justice is sonetinmes said to bhe :"Let the

heavens fall but justice nust be done ". As applied to
judicial justice, it neans
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that justice must accord with the highest standards of
obj ective, inpartial , unruffled-dictates a clear
judicial conscience working "without t fear or / favour
affection or ill-will". It does not nmean that the object of
"judicial justice" is either to make the heavens fall’ or

that it should be oblivious to consequences of judicia
verdicts on the fate of the nation. It fully recogni ses the
legal validity of the principle adopted by the English House
of Lords in both Sadiq's case (supra and Liversidge' s case
(supra): "Salus Populi Est Supreme Lex" (regard for the
public welfare is the highest law). This is the very first
maxi m gi ven Broom s Legal Maxi munder the first head "Rul es
founded on public policy" (See Brooms ’'legal Maxins" p. 1).

It is not ny object to ani madvert here at | ength on any
weakness in our legal or judicial system | would however,
like to point out that judicial justice can only be "justice
according to law'. It tends nore often to accord with | ega
justice than noral justice. Not only are the fact finding
powers of Courts limted by rules of evidence and procedure,
but the process of fact finding and adjudication can mss
their objects due to the buying power of nopbney over vene
wi tnesses and the capacity of the wealthy to secure the best
forensic talents in the country even if we do not take into
account the liability of judges. like the rest of human
beings, to err. Ends of justice can be frustrated by al
ki nds of abuses of the processes of Courts

The machi nery of executive justice, though not hide-
bound by technical rules of evidence and procedure, can al so
be and often is inordinately dilatory. |Its wheels can be
cl ogged by red-tape and by corrupt clerical underlings if
their palms are not greased by honest citizens. Even those
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in the upper echelons of the bureaucracy can be sonetines
hopel essly unabl e to see the true obj ects of an
administrative scheme or of the policy enbodied in a
statute. They tend to be nore anxious to please their
superiors than to do justice so that matters in which
executive heads may not get interested are liable to be
negl ected for years and even forgotten, whereas others, in
which they are interested, received speedy attention. They
are not even aided by | awers who, whatever else may be said
about t hem have undoubt edl y i magi nati on, cour age,
i ndependence, and devotion to their client’s interests. In
any case, executive justice | acks the appearance of
detachrment. Justifiable 'disputes between the State and the
citizen. n principles of nat ur al justice? require
i ndependent authorities for their resolution. It is for this
reason that Article 226 of the Constitution places
admini strative action and inaction, even at the highest
| evel s, under judicial superintendence, when it inpinges on
rights of ~ persons, although this may have given rise to
probl ens of its own either due to misuse by litigants of the
powers of - H gh Courts under Article 226 of the Constitution
or want of clarify in-the drafting of our statutes or the
difficulties experienced by the executive officers of
CGovernment in understanding the |aws or the manner in which
their own duties are to be carried out.

Consi derati ons, 'such as those nmentioned above, arising
out of alleged carelessness wth which, according to the
| earned Counsel for the detentes, detentions are sonetines
ordered, were placed before us so
365
that we may not deny powers - of rectification of apparent
errors of detaining officers to High Courts. It was stated
by one |earned Counsel that a detention  order was once
i ssued agai nst a person who was dead. Obviously, no
detention order could be executed against a dead person and
no wit petition could be nmoved on-behalf of such a person
| have, however., no doubt, that the nachinery of the
preventive detention is not so defective as to prevent
executive authorities at the highest Ilevels from doing
justice in appropriate cases where real injustice due to
m srepresentations or m s-apprehensions of fact is brought
to their. notice. Not only are the highest executive
authorities, under whose supervision the adm nistration of
preventive detention laws is expected to take place, better
able than the H gh Courts, acting under Article 226 of the
Constitution, to go into every question of fact and are in a
much better position to know all relevant facts, but their
know edge f the meaning of laws to be adm nistered and the
policies underlying themcould not be less, evenif they are
not better, known to themthan to the H gh Courts on such a
matter as preventive detention. As already indicated, it
rai ses essentially matters of policy. Courts cannot decide
what i ndividual s with what kind of associations and
ant ecedents should be det ai ned. In sone cases,, the
associations and affiliations of individuals with groups or
originations may certainly be natters of comon public
know edge. But, it is only the nenbership and
associ ati ons of persons which my be nmatters of public
know edge. The nature of information, and the manner in
whi ch individuals or organisations concerned may do
sonet hing, which nmay constitute a danger to the security of
the State, are nmatters of appraisement of situations and
policies on which information could certainly not be
br oadcast .

I, therefore, think that a challenge to the validity of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 184 of 286

Section 16A(9) based either on the subm ssion that grounds
for detention do not call for secrecy or that the provision
is an unwarranted invasion of judicial power, even in an
emergency, is not well-founded. | will indicate belowthe
saf eguards which exist in the Act itself for obtaining
redress on the executive side in cases' of preventive
detention. As was held by this Court in Ram Jawaya Kapur’s
case (supra), there is no such strict separation of powers
under our Constitution as one finds in the Anmerican
Constitution. No particular provision of the Constitution
could be pointed out in support of the proposition that
preventive detention is a matter in which judicia
superintendence nmust necessarily be preserved as a part of
the doctrine of separation of powers.

Section 3. sub. sec. 3 of the Act shows that the
detaining officer has to submit a report forthwith on a case
of preventive detention, to ether with grounds of detention
and particulars ~of the case, for the approval of the State
Governnment. The detention order itself unless approved by
the State Governnent, |apses automatically after 12 days. In
speci al cases, covered by Section 8 of the Act, the proviso
to Section 3, sub. sec. 3, nmakes the initial order, subject
to the approval of the State Government" operative for 22
days. In cases covered by Section 16A(2) and (3) of the Act,
in which no grounds of detention are to be supplied to the
detenu, the State Government has to review and confirmthe
order if the detention is to conti nue beyond 15 days.

366

Section 14 of the ‘Act provides for revocation of detention
orders without prejudice to the provisions of Section 21 of
the General C auses Act, 1897. The power of revocation may
be exercised not only by the detaining officer concerned,
but by the State Government or the Central Governnment also
Tenmporary rel ease of persons detained is also provided for
by Section 15 of the Act on the order of the appropriate
CGovernment as to prevent undue hardship and to Meet specia
con contingencies. The provisions of Article 353(a) of the
Constitution also the Union GCovernment to issue directions
to a State Governnent relating to the manner in which a
State’'s executive power is to be exercised during the
Emer gency. Means of redress, in cases such as  those  of
m st aken identity or msapprehension of facts or detentions
due to false and malicious reports circulated by enem es,
are thus still open to a detenu by approaching executive
authorities. There is no bar against that. Wat is not
possible is to secure a release by an order of a Court in
Heabeas Corpus proceedings after taking the Court behind a
duly authenticated prim facie good return

An argurment before us, to which would like to advert
here, was that, notwi thstanding the energency provisions.,
sone undefined or even defined principles of Rule of Law,
out side the energency provisions, can be enforced by the
Hi gh Courts in exercise of their powers under Article 226 of
the Constitution because the Rule of Law has been held by
this Court to be a part of the inviolable "basic structure"
of the Constitution. It was subnitted that, as this basic
structure was outside even the powers of anendnent of the
Constitution under Article 368 of the Constitution, it could
not be affected by energency provisions or by provisions of
the Act. W were asked to atleast interpret the energency
provisions and the Act in such a way as to preserve what
was‘ represented to be the "Rule of Law' as a part of the
basi c structure of the Constitution.

It seens to ne that the theory of a "basic structure"
of the Constitution cannot be wused to build into the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 185 of 286

Constitution an inmaginary part which may be in conflict with
Constitutional provisions. The Constitution cannot have a
base cut away fromthe super-structure. |ndeed, as expl ai ned
above, it seenms to nme that the energency provisions could
thensel ves be regarded as part of the basic structure of the
Constitution. At any rate, they are neant to safeguard the
basis of all orderly Governnent according to | aw

Speaki ng for myself, | do not | ook upon the theory of a
basic structure of the constitution an anything nore than a
part of a well recogni sed node of construing a docunment. The

constitution, like any other docunent, has to be read and
construed as a whol e. This is the conmon principle which
was applied, though in different ways and with differing
results, both by Judges taking the mmjority as well as

mnority views in Kesavananda Bharti‘s case (supra). Sone of
the |l earned Judges thought that, by an application of this
rule, the scope of the power ~of anendnent, contained in
Article 368 of the Constitution , was limted by certain
principles which, though not expressly laid down in Article
368, could “be read into the word "anendnent" as inplied
limtations upon powers under Article 368. On the other
367
hand other |earned Judges ~(including nyself) took the view
that, considering the provisions of the Constitution as a
whol e, the powers/ of = anmendnent of the Constitution in
Article 368, which operated on all parts of the Constitution
itself and enbraced even the power of -anending Article 368
of the Constitution, could not reasonably be so linmted. The
theory, therefore, was nothing nmore than a nethod of
determ ning the intent behind the constitutional provisions.
It could not and did not build and add a new part to the
Constitution

It was then urged that want of bona fides was expressly
left open for determination by Courts even in an energency
in Liversidge's s case. It must not, however, be forgotten
that Liversidge's case was not a -decision upon a habeas
corpus proceeding, but, it cane to the House of Lords at an
interlocutory stage of a suit  for danages for /false
i mprisonnent when Li versidge was deni ed access to
particulars of grounds of his detention. ~The question
consi dered there was whether he could ask for themas a
matter of right. The House of Lords denied himthat right.

In Greene’'s case (supra)” which was heard wth
Liversidge’'s case (supra) by the House of Lords, the
deci sion was that the return nmade on behal f-of the Secretary

of State could not be questioned. It is true that even in
Greene’s case (supra), a theoretical exception was made
for a case of want of bona fides. | call it "theoretical"
because such a case is perhaps not, easily conceivable in

England. It also requires sonme explanation as to what coul d
be meant by holding that a return is "conclusive", but the
bona fides of the order can be chall enged. The explanation
seens to me to be that want of bona fides or "nmalice in
fact" was placed on the same footing as fraud, which
nullifies and invalidates the npbst solem proceedings. It
may, however, be pointed out that, in Greene's case (supra),
it was not held that mala fides or any other invalidating
fact could be proved during the energency in habeas corpus
proceedi ngs. An explanation of an alnmost formal exception
for a case of want of bona fides could be that the
reservation of such a plea was neant only for such
proceedings in which "nmalice in fact" could reasonably be
gone into and adjudicated upon. The position before us,
however., is very clear. Section 16A(9) inposes a bar which
cannot be overcome in Habeas Corpus proceedings. In
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addition, a specific suspension or enforcenent of the right
of personal freedom agai nst executive authorities places the
presunption arising froma duly authenticated order of a
legal ly authorised detaining officer on a higher footing
than a nerely ordinary rebuttable presunption for purposes
of proceedings under Article 226 of the Constitution. These
are, as already indicated sunmary proceedi ngs.

| may point out here that the term"nmala fide" is often
very loosely wused. Even in England, the scope of malice is
wi de enough to include both "malice in law' and "malice in
fact". Lord Hal dane in Shearer v. Shields, (1) said:

"Between 'malice in fact’ and 'malice in law there
is a broad distinction which is not peculiar to any
system of jurisprudence. The person who inflicts a
Wrong or an injury upon any person in contravention of
the law is not allowed
(1) [1914] A.C. 808.

368

to say that he did so with an innocent mnd. He is

taken to know the law and can only act within the | aw

He may, therefore, be gquilty  of ’'malice in law,

al though. so far as the state of his nind was concerned

he acted ignorantly, and in that sense innocently.

"Malice in fact’ is a different thing. It means an

actual nalicious “intention on the part of the Person

who has done the wongful act".

Now, applying the broad concepts of "nalice in law ',
as stated t above, it has often been argued before us, in
cases of preventive detention, ~that the burden is upon the
executive authorities of proving the strict legality and
correctness of every step inthe procedure adopt ed in a
case of deprivation of personal |Iliberty. "To ask t he
executive authorities to satisfy such a requirenents in
accordance with what has been called the principle in
Eshugbayi El eko’s case (supra)) would be in ny opinion, to
nullify the effect of the suspension of the enforceability
of the procedural protection to the right of /persona
freedom To do so is really to make the Presidential order
under Article 359(1) of the Constitution ineffective.
Therefore, no question of "malicein law —can arise in
Habeas Corpus proceedi ngs when such a protection .is
suspended. As regards the issue of "malicein fact", as |
have already pointed out, it cannot be tried at all in a
Habeas Corpus proceeding although it may be possible totry
it in a regular suit the object of which is not be enforce a
right to personal freedom but only to obtain damages for a
wrong done which is not protected by the terms of “Section 16
of the Act. The possibility of such a suit should be anot her
deterrent agai nst di shonest use of these powers by detaining
of ficers.

M. Mayakrishnan, |earned Counsel for one  of the
det enus, con tended that state of enmergency, resulting from
the Presidential order of 27th June, 1975, cannot be equated
with a situation in which Martial Law has been procl ai ned.
The argument seens to be that if the jurisdiction of Courts
to enforce the right ht to personal freedomis affected, the
resulting position would be no different fromthat which
prevails when Martial Law is declared.

There is no provision in our Constitution for a
declaration of Martial Law. Nevertheless, Article 34 of the
Constitution recognises the possibility of Martial Lawin
this country. It provided:

"34 notwi thstanding anything in the foregoing
provi sions of this Part, Parliament rmay by |aw

i ndermi fy any person in the service of the Union or of
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a State or any other t person in respect of any act
done by himin connection wth the nmaintenance or
restoration of order in any area within the territory
of India where nmartial law was in force or validate any

sentence passed, puni shment inflicted, forfeiture

ordered or other act done under martial law in such

area?’

As there is no separate indication in the Constitution
of conditions in which Martial Law could be "proclaimed", it

could be urged that a Presidential order under Article
359(1) has a sinmlar effect and

369

was intended to provide for situations in which Martial Law
nay have to be declared in any part of the country. But, a
Presidential order under Article 339(1) of the Constitution
woul d, ordinarily, have a wder range and effect throughout
the country than the existence of Mrtial Law in any
particul ar part of the country. The Presidentia
Procl amations are _meant generally to cover the country as a
whole. "Martial Law' is generally of a locally restricted
application. Another difference is that conditions in which
what is called "Martial~ Law' may prevail result in taking
over by Mlitary Courts of powers even to try offences; and,
the ordinary or civil Courts will notinterfere with this
special jurisdiction under extraordinary conditions. Such a
taking over by Mlitary Courts is certainly outside the
provisions of Article 359(1) of the Constitution taken by
itself. It could perhaps fall under Presidential powers
under Articles 53 and 73 read with Article 355. Article
53(2) lays down:

"53 (2) Wthout prejudice to the generality of the
foregoi ng provision the suprenme comrand of the Defence
Forces of the Union shall be vested in the President
and the exercise thereof shall be regulated by |aw'

And, Article 355 provides:
"355. It shall be the duty of the Union to protect
every State against external aggression and /interna
di sturbance and to ensure that the governnent of every
State is carried on in accordance with the provisions
of this Constitution."
A simlarity in results however between Martial~ Law and
conditions, resulting from a Presidential  order under
Article 359(1) is that, if no provision is nmade by an Act of
I ndemmity the civil liabilities of mlitary or civi
officers, acting mala fide and outside the law, are not
renoved i pso facto by either Martial Law or the Proclamation
of Energency.

In Hal sbury’s Laws of England (4th Edn. vol. 8, para
982, page 625), an explanation of Martial Law, as- it 1is
known in British Constitutional Law, is given as follows:

"The Crowmn nay not issue commissions in tinme of
peace to try civilians by martial [aw, but when a state
of actual war, or of insurrection, riot or rebellion
amounting to war exists, the Crown and its officers may
use the anount of force necessary in the circunstances
to restore order. This use or force is sonetines terned
"martial law'. Wen once a state of actual war exists

the civil courts have no authority to call in question
the actions of the mlitary authorities, but it is for
the civil courts to decide, if their jurisdiction is
i nvoked, whether a state of war exists which justifies
the application of martial |aw. The powers. such as
they are, of the nilitary authorities cease and those
of the civil courts resuned ipso facto wth the

termnation of the State of war. and in the absence of
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an act of Indemity, the civil courts may inquire into

t he
24-833SCI\ 76
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legality of anything done during the state of war.
Even if there is an Act of Indemity couched in the
usual ternms, nmmlicious acts wll not be protected.
Whet her this power of wusing extraordinary neasures is
really a prerogative of the Crow, or whether it s
nerely an exanple of the common |law right and duty of
all, ruler and subject alike, to use the anobunt of
force necessary to suppress disorder, is not quite free
from doubt. it is, however, <clear that so-called
mlitary courts set up under martial |law are not really
courts at all, and So an order of prohibition will not
issue to rest rain them Probably the correct viewto
take of’ martial law itself is that it is no |law at
all.

It is not at ~all necessary for the purposes of the
deci si on ‘of © cases before us to determ ne how procl amati ons
of energency are related to the nore drastic conditions in
which "Martial Law' if it is "law' at all, may cone into
exi stence due to the very necessities of a situation. It is
evident that the emergency provisions of our Constitution
arc very conprehensive. They are intended not nerely to dea
with situations when actual out-break of “hostilities with
another country try has taken place and a war is going on
but al so when the country’s peace, progress, security and
i ndependence are threatened by -dangers either internal or
external or both. Whether there is a "grave energency”,
falling within Article 352(1), is a natter entirely for the
President to deternine

Attenpts were made by sone |earned Counsel to paint
very gl oony pictures of possible consequences if this Court
hel d that no relief was open to petitioners  against
deprivation of their personal freedons by executive officers
in an enmergency of indefinite duration, when a nunber of
cases of serious msuse of their  powers by the detaining
officers were said to be in evidence. | do not think that it
is either responsible advocacy or the performance of any
patriotic or public duty to suggest that -powers  of
preventive detention are being msused in the current
emer gency when our attention could not be drawn to the

allegations in a single case even by way of illustration of
the alleged msuse instead of drawing wupon one s own
i magi nati on to conjure up phantons. In fact, 1 asked

some |l earned Counsel to indicate the alleged facts of any
particul ar case before us to enable us to appreciate how the
power of preventive detention had been m sused. Mstly, the
answers given were that the facts of the cases were not
before us at this stage which is true. But, it is
significant that no case of alleged "malice in fact" could
be even brought to our notice.

It seens to ne that Courts can safely act on the
presunption that powers of preventive detention are not
bei ng abused. The theory that preventive detention serves a
psycho-t herapeutic purpose nay not be correct. But, the
Constitutional duty of every Govt. faced wth threats of
wi de-spread disorder and chaos to neet it with appropriate
steps cannot be denied. And, if one can refer to a matter of
conmon know edge, appearing from newspaper reports, a nunber
of detenus arrested |last year have already been rel eased.
This shows that whole situation is periodically reviewed.
Fur t hernore, we under -

371
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stand that the care and concern bestowed by the State
authorities upon the welfare of detenus who are well
housed, well fed, and well treated. is alnpst maternal. Even
parents have to take appropriate preventive action agai nst
those children who May threaten to burn down the house they
[ive in.

If there are, under our Constitution, some suprene
obligations or overriding powers or duties, vested in
superior Court-s, as |earned Counsel for the detenus seened

to be contending for, to enforce t he cl ai ns of
constitutionality, quite apart fromthe suspended powers and
duties of Courts to enforce fundanental rights, | amsure

that the current energency, justified not only by the rapid
i mprovenent. due to it in the seriously dislocated nationa
econony and disciplinebut “also by the rapid dangers of
tonmorrow, apparent to those who have the eyes to see them
averted by it, could not possibly provide the occasion for
the discharge of such obligations towards the nation or the
exerci se of such powers, if any, in the Courts set up by the
Constitution. Where there are such great obligations and
powers they nust always be guided by the principle already

i ndi cated: "Sauls Populi Est Suprema Lex" | ndeed, as

understand even the nmmjority view in Cblaknath‘ case
(supra), it was t hat, despite t he invalidity of
constitutional amendnent s of provi'sions cont ai ni ng

fundanental 1) rights, to give effect to the view would be
contrary to this principle. The case for the detenus before
us, however, fails on prelimnary hurdl es. Despite strenuous
efforts, their | earned Counsel were quite unable to show any
constitutional invalidity, directly or indirectly, in any of
the neasures taken, whether legislative or executive, by or
on behalf of the State.

The real question for determination by us relates only
to the nmeaning and effect of “the Constitutional and
statutory provisions indicated above which are applicable
during the current Energency. A large nunber of other
guestions including even sone quite renptely connected with

the real question involved, were permtted Court to be
argued because of the great concern and anxiety of this
Court when problens relating to personal |iberty are raised.

On the interpretation of the rel evant provisions adopted by
me, the validity of detention orders purporting to be passed
under the Act cannot. be challenged in Habeas Corpus
proceedi ngs. Judicial proceedings in crimnal Courts, not
neant for the enforcenment of fundanental ~rights, are not,
either at the initial or appellate or revisional  stages,
covered by the Presidential order of 1975. Habeas Corpus
petitions are not maintainable in such cases (on another
ground. It is that the prisoner is deened to be in proper
custody under orders of a Court.

My answer to the two questions set out in the beginning
of this judgnent which | conpressed into one, ' is as
foll ows:

Aprima facie valid detention order, that is to say,
one duly authenticated and passed by an officer authorised
to nake it, recording purported satisfaction to detain the
petitioner under the maintenance of Internal Security Act,
which is operative either before or after its confirmation
by the Government, is a conplete answer to a petition for a
wit of Habeas Corpus. Once such an order is shown
372
to exist in response to a notice for a wit of Habeas
Corpus, the H gh Court cannot inquire into its validity or
vires on the ground of either nala fides of any kind or of
non-compliance with any provision of the Mintenance of
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Internal Security Act in Habeas Corpus proceedings. The
prelimnary objection of the State nust be accepted in such
a case

The result is that the appeals before us are all owed
and the judgnent and order of the Hi gh Court in each case is
set aside. The High Court concerned will itself now pass an
order on each petition in accordance with |aw as |aid down
by this Court and the provisions of Article 359(1) of the
Constitution.

CHANDRACHUD, J. During, the last few years, nany
guestions of far-reaching constitutional inportance have
engaged the attention of this Court but these appeals,
per haps, present problens of the gravest nagnitude. They

i nvol ve an adj ust ment bet ween t wo conflicting
considerations, the liberty of the individual on one hand
and exigencies of the State on the other. This bal ancing of
the nmost precious-of human freedoms the liberty of the

subj ect as against the npst |inperative of the State's
obligations the security of the State gives rise to nulti-
di nensi onal problens quite beyond the scope and conpass of
each right considered separately and in isolation. Can the
freedom of the individual be subordinated to the exigencies
of the State and if so, to what extent ? The Constitution
concedes to the Executive the power of Preventive detention

but in the nane  of nati onal security can that
jurisdiction of suspicion be so exercised as to reduce the
guarantee of personal liberty to a nere husk ? Detention

without trial is a serious inroad on personal freedombut it
bears the sanction of our Constitution. The  Constituent
Assenmbly conposed of politicians. statesnen, |awers and
soci al workers who had attained a high status in their
respective specialities and many of whom had experienced the
travails of incarceration owing solely to their politica
beliefs resolved to put Article 22, clauses (3) to (7) into
the Construction. may be as a necessary evil. But does that
mean that, nore as a rule than asan exception, any person
can be detained without disclosing the grounds of detention
to him or to the Court which may be called upon to try his
Habeas Corpus petition ? And can such grounds and the
i nformati on on which the grounds are based be deened by a
rule of evidence to relate to the affairs of the State,

therefore, confidential , and therefore privileged ? Blind,
unquesti oni ng obedi ence does not flourish on English soil

said Lord Sinmonds in Christie v. Leachinsky(1). “WII it
flourish one Indian soil ? These broadly are the sensitive

qguestions for decision and inportantly, they arise in the
wake of Proclamations of Energency issued by the President.

Part XVill of the Constitution, called "Energency
provi sions", consists of Articles 352 to 360. Article 352(1)
provides that if the President is satisfied that ~a grave
enmer gency exi sts whereby the secu-

(1) [1947] A C 573. 591
373
rity of India or of any part of the territory thereof is
threatened, whether by war or external aggression  or
internal disturbance, he my, by Proclamation, nake a
declaration to that effect. A Proclamation issued under
clause (1) is required by clause (2) (b) to be laid before
each House of Parliament and by reason of clause (2) (c) it
ceases to operate at the expiration of two nmonths unless
before the expiration of that period it has been approved by
resol utions of both Houses of Parlianment. By clause (3) of
Article 352, a Proclamation of Emergency nay be made before
the actual occurrence of war or of external aggression or
i nternal disturbance, if the President is satisfied that
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there is inmnent danger thereof. C ause (5) (a) nmkes the
satisfaction of the President under clauses (1) and (3)
final, conclusive and non-justiciable. By clause (5) (b),
neither the Supreme Court nor any other court has
jurisdiction, subject to the provisions of «clause (2), to
entertain any question on any ground regarding the validity
of a proclanmation issued under clause (1) or the continued
operation thereof.

Article 358 provides that:

"While a Proclamation of emergency is in operation
nothing in Article 19 shall restrict the power of the
State as defined in Part Il to make any law or to take
any executive action which the State would but for the
provi sions contained in that Part be conpetent to make
or to take, but any |aw so made shall, to the extent of
the i nconpetency, cease to have effect as soon as the
Procl amati on ceases” to operate, except as respects
things done or omtted to be done before the |law so
ceases to have effect."

Article 359(1) enpowers the President, while a
Procl amation of energencyis in operation to declare by
order that:

"...the right to nove any court for the enforcenent
of such of the rights conferred by Part 1I1 as may be
nmentioned in /'theorder and all proceedings pending in
any court for the enforcenment of the rights so
mentioned shall remain suspended for the period during
which the Proclamation is in force or for such shorter
period as may be specified in the order."

G ause (1A), which was inserted retrospectively.in Article
359 by section 7 of the Thirty-eighth Amendnent Act, 1975,
provi des:

"While an order made under clause (1) nentioning
any of the rights conferred by Part 11l is in
operation, nothing in that Part conferring those rights
shall restrict the power of the State as defined in the
said Part to nake any law (or to take any executive
action which the State would but for the provisions
contained in that Part be conpetent to nmake or to take,

but any law so made shall, to the extent ~of the
i nconpet ency, cease to have effect as soon as the order
af oresaid ceases to operate, except as respects

things done or onmtted to be done before thelaw so
ceases to have effect.”

374
Clause (3) of Article 359 requires that every order made
under clause (1) shall, as soon as nmay be after it is made,

be | aid before each house of Parlianent.

Article 352 was resorted to for the first tine when
hostilities broke out with China. On Cctober 26, 1962 the
President issued a Proclamation declaring that<-a grave
emer gency existed whereby the security of India was
threatened by external aggression. This proclamation was
i medi ately foll owed by the defence of India ordinance, 4 of
1962, which was later replaced by the Defence of India Act,
1962. on Novemnber3, 1962 the President issued an order under
Article 359(1) of the Constitution, which was |ater anmended
by an order dated Novenber | 1, 1962 stating that:

"the right of any person to nobve any court for the
enforcenent of the rights conferred by Article 14,
Article 21 and Article 22 of the Constitution shal
remain suspended for the period during which the
procl amation of energency issued under clause (1) of
Article 352 thereof on the 26th Cctober, 1962, is in
force, if such person has been deprived of any such
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rights under the Defence of India ordinance, 1962 (4 of

1962) or any rule or order nmde thereunder(Enphasis

suppl i ed).

Article 14 was added to the order of Novenber 3, 1962 by the
amendment dated Novenber 11, 1962. The energency decl ared on
Cct ober 26, 1962 was revoked by a Procl amati on dated January
10, 1968 issued under Article 352(2)(a) of the Constitution

The Defence of India Act, 1962 was to remain in force
during the period of operation of the Proclamation of
Emer gency i ssued on Cctober 26, 1962 and for a period of six
nont hs thereafter . The Act of 1962 expired on July 10,
1968.

The mai ntenance of Internal Security Act, 26 of 1971
(MSA was brought into force on July 2, 1971 in the shadow
of hostilities wth Pakistan. Section 3(1) of that Act
provi des as foll ows:

"3.(1 The ~Central Government or the State
Gover nment may, -

(a) if satisfied with respect to any person
(including a foreigner) that with a viewto
preventing him from -acting in any nanner
prej udi cial to-

(1) the defence of India, the relations of
India wth forei gn powers, or the
security of India, or

(ii) the security of the State or the
mai nt enance of public order, or

(iii)the maintenance of supplies and services
essential Il to the comunity, or

(b) if satisfied w'th respect to any foreigner
that with a view 2to regul ating his continued
presence in India or

375

Wth a viewto nwaking arrangenents ' for his

expul sion fromIlndia.

It is necessary so to do make an order directing that

such person be detained."

Section 8 of the Act requires that the grounds on
which the order of detention is made shall be conmuni cated
to the detenu within a certain period but that the authority
maki ng the order may not disclose facts which it considers
to be against the public interest to disclose

Consequent on the Pakistani aggression, the President
issued a Proclamation of Energency on Decenber 3, 1971 on
the ground that the security of India was threatened by
external aggression. By on. Oder dated Decenber S, 1971
i ssued under Article 359(1) of the Constitution, the right
of "foreigners’ to nove any court for the enforcenent of
rights conferred by Articles 14, 21 and 22 was suspended.

In Septenber 1974 the M SA was anended by ordi nance
11 of 1974 to include sub-section (c) in section-3(1), by
which the right to detain was given as agai nst smugglers and
of fenders under the Foreign Exchange Regul ation Act, 1947.
On Novenber 16, 1974 the President 1issued a Declaration
under Article 359(1) suspending the right of persons
det ai ned under section 3 (1) (c¢) of the MSA |lo nove for
enforcenent of tile rights conferred by Article 14, Article
21 and clauses (4), (5), (6) and (7) of Article 22 of the
Constitution

On June 25, 1975 the President issued a Proclamation
under Article 352(1) declaring that a grave energency
exi sted whereby the security of India was threatened by
internal disturbance. On June 27, 1975 The President issued
an order under Article 359(1) which reads as foll ows:

"G S.R 361 (E)-1n exercise of powers conferred by
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clause (1) of Article 359 of the Constitution, the

Presi dent hereby declares that the right of any person

(including a foreigner) to nove any court for the

enforcenent of the rights conferred by Article 14,

Article 21 and Article 22 of the Constitution and al

proceedi ngs pending in any court for the enforcement of

the above nentioned rights shall renain suspended for
the period during which the proclamation of energency
nmade under clause (1) of Article 352 of t he

Constitution on the 3rd Decenber, 1971 and on the 25th

of June, 1975 are both in force.

The order shall extend to the whole of the territory of
I ndi a.

This order shall be in addition to and not in
derogation of any order mnade before the date cf this
order under Clause (1) of Article 359 of the
Constitution.”

Various persons detai ned under section 3(1) of the MSA
filed petitions indifferent H gh Courts for the issue of
the wit ‘of Habeas G oups. Wen those petitions can. up for
hearing, the Governnent
376
raised a prelimnary objection to their maintainability on
the ground that in  asking for release by the issuance of a
wit of habeas corpus, the detenus were in substance
claimng that they had been deprived of " their persona
liberty in violation of the procedure established by |aw,
which plea was available to them under Article 21 f he
Constitution only. The right to nove for enforcenment of the
right conferred by that Article having been suspended by the
Presidential order dated June 27, 1975 the  petitions,
according to the Government, were |liable to be dism ssed at
the threshold. The prelimnary objection has been rejected
for one reason or another by the H gh Courts of Allahabad,
Bonbay, Del hi, Kar nat aka, - Madhya Pradesh, Punjab and
Raj ast han. Broadly, these H gh Courts have taken the view
that despite the Presidential order it is open to the
detenus to challenge their detention on the ground that it
isultra vires, as for exanple,. by showi ng that the order
on the face of it is passed by an authority not enpowered to
pass it, or it is in excess of the power delegated to the
authority, or that the power has been exercised in breach O
the conditions prescribed in that behalf by the Act under
which the order is passed, or that the order is not in
strict conformity wth the provision of the Act. Sone of
these High Courts have further held that the detenus can
attack the order of detention on the grounded that it is
mal afi de, as for exanple, by showing that the detaining

authority did not apply its mnd to the r el evant
considerations, or that the authority was influenced by
irrelevant considerations, or that the authority was

actuated by inproper notives. Being aggrieved by the finding
recorded by these Hi gh Courts on the prelimnary point the
State Governnents and the Government of India have filed
these appeals, sone under certificates granted by the High
Courts and sone by special |eave granted by this Court. The
H gh Courts of Andhra Pradesh, Kerala and Madras have uphel d
the prelimnary objection

During the pendency of these appeals and while the
hearing was in Progress, the President issued an order dated
January 8, 1976 under Article 359(1) declaring that the
right to nove any court for the enforcenent of the rights
conferred by Article 19 and the proceedi ngs pending in any
court for the enforcenent of those rights shall suspended
during the operation of the Procl amations of Energency dated
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Decenber 3, 1971 and June 25, 1975.

On behal f of the appellants, the appeals were argued by
the learned Attorney-General and the |learned Additiona
Solicitor-Ceneral. The |earned Advocates-Ceneral of various
States argued in support of their contentions. A string of
counsel appeared on behalf of the respondents, anmpbngst them
being Shri  Shanti Bhushan, Shri V. M Tarkunde, Shri R B
Jethmal ani, Shri S. J. Sorabji, Shri A B. Dewan, Shri C
K. Daphtary, Dr. NN M Chatate, Shri G C Dwivedi. Shri
Sant okh Singh, Shri Sharad Manohar, Shri Daniel Latifi and
Shri Mayakrishnan. The |earned Advocate-CGeneral of CGujarat
general |y supported their subm ssions.

The | earned Attorney-General contended that Article 21
is the sole repository of the right to life and persona
liberty and if the right to nove any court for the
enforcenent of that right i's suspended by
377
the Presidential order issued under Article 359(1), the
det enus have no |locus standi to file the wit petitions and
therefore these petitions nust be disnmssed wthout any
further inquiry into the relevance of the material on which
the grounds of detention are based or the rel evance of the
grounds or the bona fides of the detaining authority. If the
M SA permts the non-disclosure of grounds and indeed
prevents their disclosure, there is no question of inquiring
into the reasons or / grounds of detention and courts nust
accept at its face value the subjective satisfaction of the
detai ning authority 'has recorded in the order of detention
"There is no half-way house" asserted the Attorney-General
But, not inconsistently with the basic subm ssion that the
detenus have no locus standi to file the petitions for
habeas corpus, he conceded that the court nay grant relief
if the detention order is on the face of it bad, as for
exanple, if it is passed by a person not authorised to pass
it, or if it is passed for a purpose outside those nmentioned
in section 3(1) of the MSA or if it does not bear any
signature at all.

The | earned Addi tional Solicitor-General ~indicated
during the course of his argunment —the limts ~of judicia
review in the event of the court rejecting the nain
subm ssi on of the Attorney-General. He contended that
section 16A(9) of M SA contains but a rule of evidence and
is therefore not open to attack on the ground that it
encroaches upon the jurisdiction of the H gh Court wunder
Article 226 of the Constitution. Since section 16A(9) is not
unconstitutional, no court can ask for the prosecution of
the file relating to a detente or ask for the disclosure of
the grounds of detention. If such disclosure is not made, no
adverse inference can be raised by holding that by reason of
non-di scl osure, the detenu case stands unrebutted;, The
| earned Additional Solicitor-General contended that ' there
was no warrant for reading down section 16A(9) so as to
permt disclosure to the court to the exclusion of the
petition and if any inquiry is permssible at all into a
habeas corpus petition, the inquiry nmust be limted to the
following points: (1) Wiether the order is made in exercise
or purported exercise of power conferred by a law, (ii) If
such law was pre-energency law, is it a valid law, (iii)
whet her the authority which passed the order is duly
enpowered to do so by the law (iv) \Whether the person
sought to be detained is the person naned in the order of
detention; (v) Wether the stated purpose of the detention
is one that cones wthin the law, (vi) Have the procedura
saf equards enacted by the | aw been followed; and (vii) Where
grounds are furnished (i.e. when 16-A does not apply) do
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such grounds ex-facie justify the apprehension of the
detaining authority or is it vitiated by a logical non-
sequitur ? Such an inquiry, according to the |earned
counsel, can never extend to an objective appraisal of the
material and the information for the purpose of testing the
validity of the subjective satisfaction of the detaining
aut hority.
The argunments advanced on behalf of the respondents
covered a evidence but they may be summarized thus: H
1. The object of Article 359(1) and the effect of an
order issued wunder it is to remove restraints
agai nst the
378
Legi slature so that during the enmergency, it is
free to nmake laws in violation of the fundamenta
ri ghts nentioned-in the Presidential or der
2. Under a Constitution which divides State functions
into Executive, Legislative and Judicial, the
executive functions nust be di schar ged
consi stently with the valid | aws passed by the
Legislature and the orders and decrees passed by
the Judiciary.” The suspension of the right to
enforce fundamental rights cannot confer any right
on the Executive to flout the law by which it is
bound as/ nuch in times of energency as in tines
of peace. /Since there is a valid |aw regulating
preventive detention, nanely, the MSA every
order of ' detention passed by the Executive nust
confconfirmto the conditions prescribed by that
I aw.
3. Article 359(1) nay renpve fetters inposed by Part
Il but it cannot renpve those arising fromthe
principle or rule of law or from The principl e of
the limted power of the Executive wunder the
system of checks and bal ances based on separation

of powers
4, The obligation cast on( the Executive to act in
accordance with the | aw does not arise from any

particular Article of the Constitution but from
the inherent com compulsion arising from the
principle of rule of Ilaw which is a centra

feature our constitutional —system and is a
basic feature of the Constitution. The suspension
of the right to enforce Article 21 -does not
automatically entail the suspension of the rule of
[ aw. Even during energency, the rule of [aw is not
and cannot be suspended.

5. The Presidential order under Article 359(1)my bar
the enforcenent of fundanental rights nmentioned in
the order by a petition under Article 32 before
the Supreme Court. But, the Presidential @ order
cannot bar the enforcenent of rights other than
fundanmental rights by a petition filed ‘under
Article 226 in the H gh Court.

6. Common law rights as well as statutory rights to
personal liberty can be enforced through wit
petitions filed wunder Article 226, despite the
Presidential order issued under Article 359(1).
Simlarly, contractual rights, natural rights and
non-fundanmental constitutional rights |ike those
under Articles 256, 265 and 361(3) of the
Constitution, can be enforced under Article 226.
Article 226 empowers the Hi gh Courts to issue
wits and directions for the enforcenent of
fundanental rights" "and for any other purpose"
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379

380

7.

10.

11.

12.

13.

14.

15.

The essence of the inquiry in a Habeas Corpus
petition ;9 whether the detention is justified by
law or is ultra

vires the law. Such an inquiry is not shut out by
the suspension of the right to enforce fundanenta

rights.

If the Presidential order is construed as a bar to
the maintainability of the wit petitions under
Article 226 of the Constitution, that Article
shal | have bee anended without a proper and valid
constitutional amendnent.

Article 21 of the Constitutionis not the sole
repository of 'the right to life or persona

liberty. There is no authority for the proposition
that on the confernment of fundanmental rights by
Part 111, the corresponding, pre-existing rights
merged with the fundamental rights and that with
t he = suspensi on of ~fundanmental rights, the <c
corresponding pre-existing rights al so got
suspended.

Suspension of ~the right to enforce Article 21
cannot put ~a citizen in a worse position than in
the pre-constitution peri od. The pre-
Constitutionright of liberty was a right in rem
and was totally dissimlar fromthe one created by
Article | 21. "The pre-constitution rights was
nerely a  right not to be detained, save under the
aut hority of |aw

Cvil [liberty or ~personal liberty is not a
congl oner ati on_of positive rights. It is a
negative concept and constitutes an area of free
action because no law exists curtailing it or
authorising its curtail nment.

Section 16A(9) of the M SAis unconstitutional as
it encroaches wupon the H gh Courts’ powers under
Article 226 of the Constitution by creating a
presunption that the grounds on which the order of
detention is made and any information or nmaterials
on which the grounds are based shall be treated as
confidential and shall be deemed to refer to
matters of State, so that it wll be against the
public interest to disclose the sane.

Section 18 of M SA as anended by Act 39 of 1975
which cane into force with effect fromJune 25

1975 cannot affect the maintainability of the
present petitions which were filed before the
Amendnent .

The dism ssal of wit petitions on the around that
such petitions are barred by reason of the
Presidential order issued under Article 359(1)
woul d necessarily nmean that during the energency

no person has any right to life or persona
liberty; and

If the detenus are denied any forum for the
redress of their grievances, it would be open to

the Executive to whip the detenus to start them
to keep themin solitary confinenent and even to
shoot them which would

be a startling state of affairs in a country
governed by a witten Constitution having init a
chapt er on Fundanental Rights. The Presidentia
order cannot permit the reduction of Indian
citizens into slaves.
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The validity of the 38th and 39th Constitution (amendnents
Acts was not chal l enged by the respondents.
The key to these rival contentions can be found in the

emergency provisions contained in Chapter XViIl of the
Constitution. The Presidential declaration of energency is
made final, conclusive and non-justiciable by clause (5) of

Article 352, which was introduced by the 38th Amrendnent
retrospectively. But apart from the fact t hat t he
Constitution itself has given Finality to declarations of
emergency made by the President, it is difficult to see how
a Court of law can look at the declaration of emergency with
any nental reservations. The facts and circunstances | eading
to the declaration of emergency are and can only be known to

the Executive, particularly when an energency can be
declared, as provided in Article 352(3), before the actua
occurrence of war .~ external aggr essi on or i nterna

di sturbance, so long as* the President is satisfied that
there i.s inmnent danger thereof. The actual occurrence of
war or . external aggression or internal disturbance can be
there for _anyone to see but® the imm nent danger of these
occurrences depends at any given noment On the perception
and evaluation of the national or international situation

regardi ng which the court ~of |aw can neither have full and
truthful information nor the nmeans to  such information

Judge and Jury alike may formtheir personal assessnent of a
political situation /but whether the energency should be
declared or not is a mtter of high State policy and
guestions of policy are inpossible to examne in courts OF
| aw. The Hi gh Courts whose judgenents are under appeal have,
with the greatest respect, failed to perceive this
l[imtation on the power of judicial review, though in
fairness to themit must be stated that none of them has
held that the declaration of energency is open to judicia

scrutiny. But at the back of one's nmnd is the facile
di strust of executive declarations which recite threat to
the security of the country, particularly by interna

di sturbance. The mnd then weaves cobwebs of suspicion and
the Judge, w thout the neans to know edge of full facts,
covertly weighs the pros and cons of the political situation
and substitutes his personal opinion for the assessnment of
the Executive, which, by proximty and study, -is better
pl aced to decide whether the security of the country is
threatened by an inmmnent danger of internal disturbance. A
frank and unreserved acceptance of the Proclamation of
enmergency, even in the teeth of one’s own pre-disposition

is conducive to a nore realistic appraisal of the energency
provi si ons.

A declaration of emergency produces - far-reaching
constituencies. Wiile it is in operation the executive power
OF the Union, by reason of Article 353, extends the giving
of directions to any State as to the nanner in-which the
executive power thereof is to be exercised. Secondly, the
power of Parliament to make laws with respect to any
matter includes, during energency, the power to make laws
conferring powers and inposing duties or authorising the
conferring of powers
381
and inposition of duties wupon the Union or Oficers and
authorities of the Union as respects t hat matter,
notwi t hstanding that the matter is not enunmerated in the
Union List. Article 354 confers power on the President
direct that the provisions of Articles 268 to 279, which
deal with distribution of revenues between the Union and the
States, shall have effect subject to such exceptions or
nodi fications as the President thinks fit, but not extending




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 198 of 286

beyond the expiration of the financial year in which the
procl amati on ceases to operate. A Proclamation of energency
automatically curtails the operation of Article 19. As
provided in Article 358, while the Proclamation is in
operation nothing in Article 19 shall restrict the power of
the State to make any law or to take any executive action
which the Stale would but for the provisions contained in
Part 11l be conpetent to nmake or to take. Any |aw so made
ceases to have effect to the extent of the inconpetency as
soon as the procl amati on ceases to operate.

Then comes Article 359 which is directly in point. It
authorises the President to issue an order declaring the
suspensi on of the right to nove any court for the
enforcenent of such of the rights conferred by Part 111 as
the President may specify in his order. Cause (1A) which
was introduced in Article 359 by tile 38th Anmendment Act
retrospectively has, inter alia, transported the provisions
of Article 358 into Article 359 during the operation of an
order made by the President under Article 359(1). The orders
i ssued by the President in-the instant case under Article
359(1) provide for the suspension of the right to nove any
court for the enforcement of the rights conferred by
Articles 14, 19, 21 -and clauses (4) to (7) of Article 22.
Article 21 of the Constitution runs thus:

"No person shall be deprived of his |ife or person
liberty except ,according to procedure established by
[ aw. "

The principal question for decision in these appeals is
whet her notw thstanding the fact  that the order issued by
the President under Article -359(1) suspends the right of
every person to nove any court for the enforcenent of the
right to personal liberty conferred by Article 21, it is
open to a person detained under ~a |aw of preventive
detention like the MSA to ask for his release by filing a
petition in the Hgh Court —under Article 226 of the
Constitution for the wit of habeas corpus.

The writ of habeas corpus i's described by May in his
"Constitutional History of England(1l) as the first security
of civil liberty. Julius Stone in "Social D nmensions of Law
and Justice(2) calls it a picturesque wit wth an
extraordi nary scope and flexibility —of application. The
Latin term "habeas corpus"” neans 'you nust have the body’
and a wit for securing the liberty of the person was call ed
habeas corpus ad subjiciendum The wit affords an effective
nmeans of immedi ate rel ease froman unl awful-or unjustifiable
detention whether in prison or in private custody. The wit
is of highest constitutional inportance being a renmedy
available to the I owiest subject against the npst powerful
gover nnent .

(1) Ed 1912, Vol. Il, p. 130 (Chapter Xl).

(2) Ed. 1966. p. 203.
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The liberty of the individual is the nobst cherished of
human freedonms and even in face of the gravest energencies,
Judges have played a historic role in guarding that freedom
with real and jealousy, though wthin the bounds, the
farthest bounds, of constitutional power. The world-w de
interest generated by the lively debate in Liversidge v. Sir
John Anderson and Anr. (1) has still not abated. And repeated
citation has not blunted the edge of Lord Atkin's classic
di ssent where he said:

"I view with apprehension the attitude of judges
who on a nmere question of construction when face to
face with claims involving the liberty of the subject
show thensel ves nore executing m nded than t he
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executive. In this country, amd the clash of arns, the

laws are not silent. They may be changed, but they

speak the sane | anguage in war as in peace In this case
| have listened to argunents which might have been
addressed acceptably to the Court of King' s Bench in

the tinme of Charles I."

Sir WIliamBlackstone in his 'Conmmentaries on the Laws
of England (2) says that the preservation of persona
liberty is of great inportance to the public because if it
were left in the power of ever the highest person to
i mprison anyone arbitrarily there would soon be an end of
all other rights and immunities. "To bereave a man of life,
or by violence to confiscate his estate, w thout accusation
or trial, would be so gross and notorious an act of
despotism as nust at ~once convey the alarm of tyranny
t hroughout the whol e ki ngdont but confinement of the person
by secretly hurrying him to gaol, where his sufferings are
unknown or forgotten, is a less public, a less striking, and
therefore 'a nore dangerous engine of arbitrary government."
The | earned coment at or goes on to add: "And yet, sonetines,
when the state is in real danger, even this nmy be a
necessary neasure. But the happi ness of our Constitution is,
that it is not left to the executive power to determ ne when
the danger of the 'state is so great, as to render this
neasure expedient; for it is the parlianent only, or
| egi slative power, /that, whenever it sees proper, can
aut horize the Crown, by suspendi ng the Habeas Corpus Act for
a short and linted time, to inprison suspected persons
wi t hout giving any reason for so-doing.’

May in his Constitutional ~Hi story of ~England(3) says
that during the course of the last century every institution
was popul arise and every public liberty was extended but
| ong before that period English nmen had enj oyed persona
liberty as their birthright. It was nore prized and nore
jealously guarded than and other civil right. "The Star
Chanber had fallen: the power of arbitrary inprisonnment had
been wested fromthe Crown and Privy Council: l|iberty had
been guarded by the Habeas Corpus Act ....". Speaking of the
wit of habeas corpus May says that it protects the subject
from unf ounded suspi cions, fromthe aggressi ons of power and
from abuses in the

(1) [1942] A. C. 206; Lord Atkin, p. 244.

(2) 4th Ed. Vol |. pp. 105 to 107.

(3) Ed. 1912, p. 124, 130.
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administration or justice. "Yet this protective |aw, which
gi ves every man security and confidence, in~ tines of
tranquillity, has been suspended, again and again, in

peri ods of public danger or apprehension. Rarely, however,
has this been suffered without jealousy, hesitation, and
renonstrance; and whenever the perils of the State have been
held sufficient to warrant this sacrifice of persona
liberty, no Mnister or magistrate has been suffered to
tamper with the law at his discretion. Parliament alone,
convinced of the exigency of each occasion, has suspended,
for a time, the rights of individuals, in the interests of
the State.™

Dicey in his Introduction to the Study of the Law of
the Constitution(1l) says that:

"During periods of political excitenment the power
or duty of the courts to issue a wit of habeas corpus,
and thereby conpel the speedy trial or release of
persons charged with crine, has been found an
i nconveni ent or dangerous Limitation on the authority
of the executive governnent. Hence has arisen the
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occasion for situates which are popularly called Habeas

Cor pus Suspensi on Acts."

E.C.S. Wade and Codfrey Phillips observe in their
Constitutional Law(2) that in times of grave nationa
emer gency, nor nal constitutional principl es nmust i f
necessary give way of the overriding need to deal with the
emergency. According to the | earned authors:

"I't has al ways been recogni sed that tines of grave
nati onal energency denmand the grant of special powers
to the Executive. At such times arbitrary arrest and
i mprisonnment may be legalised by Act of Parliament.
Modern war demands the abandonnent of personal liberty
in that the duty  of conpulsory national service
necessarily takes away for the tine being the right of
the individual to choose his occupation.

The | earned authors refer to the English practice of passing
Habeas Corpus Suspension Acts ~in times of danger to the
State. These Acts prevented the use of habeas corpus and as
soon as the period of suspension was over anyone who for the
time being had been denied the assistance of the wit could
bring an —action for false inprisonnent. Suspension did not
legalise illegal arrest, it merely suspended a particular
renmedy and therefore, a practice grew under which at the
close of the period of suspension an Indemity Act woul d be
passed in order to protect officials fromthe consequences
or any illegal acts which they mght have committed under
cover of the suspension of the prerogative wit.

Thomas M Cool ey says in the "General Principles of
Constitutional Law'(3) in the U S'A that though the right
to H

(1) 10th Edition.

(2) 8th Ed., Chapter 48, 717, 718.

(3) 4th Ed., Chapter XXXIV. pp. 360-361
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the wit of habeas corpus by which the liberty of the
citizens is protected against arbitrary arrests is not
expressly declared in the Anerican Constitution, it 1is
recognised in Article I, section 9, cl. 2 which says that:

The privileges of the wit of habeas corpus shal
not be suspended, unless when in cases of rebellion or
i nvasion the public safety may require it."

It would appear that in Arerica sonething simlar 1o the
passing of Acts of |Indemity has been done by naking
provisions in State Constitutions.

Thus, though the liberty of the individual is a highly
prized free domand though the wit of habeas corpus is a
power ful weapon by which a compbn nan can secure his
liberty, there are times in the history of a Nation when the
liberty of the individual is required to be subordinated to
the larger interests of the State. In tinmes of /grave
di sorders, brought about by external aggression or-interna
di sturbance, the stability of political institutions becones
a sine qua non of the guarantee of all other rights and

i nterests. "To assert an absol ute exenption from
imprisonnent in all cases, 1is inconsistent with every idea
of law and political society; and in the end would destroy
al | civil l'iberty, by rendering its protection

i mpossible. (1) The "clear and present danger test" evoked by
Justice Holmes in Schenck v. United Slates(-), may well be
extended to cases like the present where there is a threat
of external aggression. On the heels of Anmerican entry into
the first Wrld War on June 15, 1917, the Congress adopted
the Espionage Act creating three new offences which went
beyond the prohibition of spying and sabotage. It prescribed
puni shment of a fine of 10,000 dollars and 20 years
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i mprisonnent. A year later, the Act was anended by what is
popul arly called the Sedition Act which is rendered it
illegal even to say anything to obstruct the sale of United
States bonds or to say anything contenptuous regarding the
formof Government of the United States. A unani nbus court
uphel d Schenck’s conviction under the Act for propagating
that conpul sory service in the Arned Forces was "a nonstrous
wong against humanity in the interest of Wall Street’'s
chosen few'. The judgnment was delivered in 1919 when the war
was already over and Holnes J. held that things that can be
said in tinmes of peace will not be endured during times of
war and no court wll regard them as protected by any
constitutional right.

The energency provisions were incorporated into our
Constitution on the strength of experience gained in England
and U . S. A But the object of Article 359 is to confer w der
power on the President than the power to merely suspend the
right to file a petition for 'the wit if habeas corpus.
Article 359 ainms at enpowering the President to suspend the
right to enforce all or any of ‘the fundanmental rights
conferred by Part I1l1. It is in-order to achieve that object
that Article

(1) Blackston’s ~Commentaries on the Laws of England,
4th Ed. Vol. 111 pp.125-126.

(2) 249 U S. /47 (1919).
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359 does not provide that the President may declare that the
renedy by way of’ habeas corpus shall be suspended during
emergency. Personal  liberty is “but one of the fundanenta
rights conferred by Part IIll-and the wit of habeas corpus
is peculiar to the enforcenent of the right to  persona
liberty. It nust follow that the suspension of the right to
enforce the right conferred by Article 21 neans and inplies
the suspension of the right to file a habeas corpus petition
or to take any other proceeding to enforce the right to
personal liberty conferred by Article 21.

But then it is urged on behalf of the respondents that
by their wit petitions, respondents did not seek to enforce
the right to personal I|iberty conferred by Article 21 or
possessed by themapart fromit. They were really seeking a
declaration that the order of detention was illegal for the
reason that it did not conply with the requirenents of the
| aw under which it was passed. In support of this argunent
reliance is pl aced wupon a passage in HWR \Wade's
Administrative Lawm1l) to the effect that habeas corpus is a
remedy not only for the enforcenent of the right to persona
liberty but is also a renedy for the enforcenent of the
principle of wultra vires. This argunent | acks substance and
overl ooks the realities of the situation. It ay be opento a
detenu by filing a petition for the wit of habeas corpus to
contend that order under which he is detailed is ultra vires
of the statute to which the order owes its existence. But
one nust have regard to the substance of the nmatter and not
to nere fromthe real and substantial relief which the
detention for by a wit of habeas corpus is that he should
be freed fromdetention and the reason for the relief is
that the order of detentionis wultra vires. It is clear
apart from the Form in which the relief may or may not be
cl othed, that the respondents through their wit petitions
were nmoving the High Courts for enforcing their right to
personal liberty. The history of the wit of habeas corpus
which is succinctly narrated in the late M. M C
Setalvad's ' The Conmmon Law in India (1) shows that the wit
of habeas corpus which was in its inception a purely
procedural wit gradually developed into a constitutiona
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remedy furnishing a nost powerful safeguard for individua

freedom M. Setalvad quotes that the wit has been
described as "the key that unlocks the door to freedont

Respondents were surely not interested in obtaining an
academ c declaration regarding the ultra vires ' character
of their detention. They wanted the door to freedomto be
opened by the key of the habeas corpus wit.

Equal |y untenable is the contention that article 226
whi ch occurs in Chapter V, Part VI of the Constitution is an
entrenched provision and, therefore, wunder Article 368 no
amendment can be nade to Article 226 without ratification by
the Legislatures of not |less than one-half of the States. It
is true that Article 220 is an entrenched provision which
cannot suffer an amendnent except by follow ng the procedure
prescribed by the proviso to Article 368 (2). But the
Presidential order is issued under the Constitution itself
and if its true construction produces a certain result, it
cannot be said that sone

(1) 3rd Ed., pp. 127, 128

(2) 'Pages 37-41 (Ed 1960, Haml yn Lectures)

27-833 SCI/.76
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other Article of the  Constitution stands thereby anended.
Article 359(1) provides for the passing of an order by the
President declaring that the right to nove for the enforcing
of fundanental rights nentioned in the order shall be
suspended. That may, in effect, affect the jurisdiction of
the High Courts to entertain a petition for the issuance of
the wit of habeas corpus. But that does not bring about any
amendment of Article 226 withinthe meaning of Article 368,
whi ch speaks of anendnents to the Constitution by the
Parlianment in the exercise of its constitutional power.
Article 226 and Article 359(1) are parts of the sane
fundanental instrument and a certain interpretation of one
of these Articles cannot anpbunt to an anmendnment of the
ot her.

It is also not correct to (say that any particular
interpretation of Article 359(1) will nean the abolition of
the jurisdiction and power of the Suprenme Court under
Article 32 and of the H gh Courts under Article 226 of the
Constitution. The true inplication of the Presidential order
isto take away the right of any person to nove any court
for the enforcement of the rights nentioned in the order. In
strict legal theory the jurisdiction and powers of -the
Supreme Court and the High Courts remain the sanme as before
since the Presidential order nerely takes away the |ocus
standi of a person to nove these Courts for the enforcenent
of certain fundanental rights during the operation of the
Procl amation of Energency. It is inportant to  appreciate
that the drive of Article 359(1) is not against the courts
but is against individuals, the object of the Article being
to deprive the individual concerned of his normal right to
nove The Supreme Court or the High Court for the enforcenent
of The fundamental rights conferred by Part 111 of the
Constitution. 1In Sree Mohan Chowdhury v. The Chi ef
Conmi ssioner, Union Territory of Tripura(l) a Constitution
Bench of this Court, dealing with an order issued by the
President on Novenber 3, 1962 under Article 359(1),
obser ved:

"...Unquestionably, the Court’s power to issue a
wit in the nature of Habeas corpus has not been
touched by the President’s order, but the petitioner’s
right to nove this Court for a wit of that kind has
been suspended by the order of the President passed
under Art. 359 (1) . The President’s order does not
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suspend all the rights vested in citizen to nove this
Court but only his right to enforce the provisions of
Arts. 21 and 22. Thus, as a result of the President’s
order aforesaid, the petitioner’'s right to Mve this
Court, but not this Court’s power under Art. 32 has
been suspended during the operation of Emergency, with
the result that the petitioner by no locus standi to
enforce his right, if any, during the Energency,
According to the respondents, the linmted object of
Article 359(1) is to renove restrictions on the power of the
| egi slature so that during the operation of the energency it
would be free to mnmake laws in violation of the fundamenta
rights specified ;11 the Presidential order. This argunent
| oses sight of the distinction between the provisions or
(1) [1964] 3 S. C.R 442, 451
387
Art. 358 and Art. 359(1A) on the one hand and of Art. 359(1)
on the ~other. Art. 358, of its own force, remves the
restrictions on the power of the Legislature to make |aws
i nconsistent with Art. 19 and on the power of the executive
to take action under a law which may thus violate Art. 19.
Article 358 does not suspend any right which was avail abl e
under Art. 19 to any person prior to the Proclamation of
Emer gency. Under Art. 359(1) the President is enpowered to
suspend the right of an individual to nove any court for the
enforcenent of the rights conferred by Part Ill as nmay be
nmentioned in the order. Consequent upon such order, al
proceedi ngs pending 'in any court for the enforcenent of the
rights so mentioned remain suspended during the period that
the Proclamation is in  force or such shorter period as the
order may specify. Article 359 (1) is thus wider in scope
than Art. 358. This distinction has an-inportant bearing on
the main point under consideration because it shows that it
was not enough to provide that nothing in Art. 19 ' shall
restrict the power of the State to make any law or to take
any executive action which the State would, but for the
provisions contained in Part 1lIl, be conpetent to nmake or
take. In order to effectuate the purposes of energency, it
was necessary further to provide that no person woul'd have
any right to nove for the enforcement of his fundanental
rights nmentioned hl the Presidential order and that pending
proceedi ngs in that behalf shall remain suspended during the
operation of the enmergency. It seens elenmentary that a
fundanental right can be enforced as nuch in regard to a1l aw
which takes away that right contrary to the provisions of

the Constitution as against the Executive, if it acts
contrary to the provisions of a law or without the authority
of’ law. In view of he Ilanguage of Art. (359(1) and

considering the distinction between it and the provisions of
Art. 358, thereis no justification for restricting the
operation of Art. 358 (1) as against |aws nade by the
Legi slature in violation of the fundamental rights.

Rel i ance was pl aced by the respondents on the decisions
of this Court in Sree Mhan Chowdhury v. The Chief
Conmi ssioner, Union Territory of Tripura(l) and Makhan Singh
v. State of Punjab(2) in support of their contention that
Art. 359(1) operates in the legislative and not in the
executive field. These decisions do not support such a
proposition. On the contrary, it is clear from the to
decisions that the effect of the Presidential order under
Art. 359(1) is to take away the locus standi of a person to
nove any court for the enforcenment or his fundanental rights
which are nentioned in the order. Neither of the two cases
deals directly wth the question G whether the operation of
Art. 359(1) is restricted to the legislative field but, if
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at all, the ratio of those cases may be | ogically extended
to cover executive acts also. During tines of energency, it
is the Executive which commits encroachments on persona
liberties and the object of Art. 359(1) is to enmpower the
President to suspend the right to move any court for the
enforcenent of a right to conplain against the actions of
the Executive, no | ess than agai nst the

(1) [1964] 3 S. C R 142.

(2) [1964] 4 S. C R 797.
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| aws passed by The Legislature, if either the one or the
ot her contravenes any of the fundamental rights nentioned in
t he order.

This position was controverted by the respondents from

several angles. It was  contended that in a Constitution
whi ch divides State functions into Executive. Legislative
and Judicial. the-executive functions nmust be discharged
consi stently with the | aws passed by the Legi sl ature and

the orders and decrees passed by the judiciary. The
suspension of the right to enforce fundanental rights cannot
confer any privilege on the Executive to flout the |aw by
which it is bound as much in-tines of energency as in tines
of peace. Therefore, the argunment proceeds, there being a
valid law regul ating preventive detention, nanmely the M SA,
every order of detention passed by the Executive nust
conformto the conditions prescribed by that Ilaw The
current of thought underlying this argunment was highlighted
by a |earned counsel for the respondents by saying that it
is strange that in ‘the face of a law passed by the
Parliament, which in passing the law nmnust assune that it
will be obeyed, the Executive can flout the ‘law wth
i mpunity by relying on the Presidential order issued under
Article 359(1). Yet another point of viewpresented on this
aspect of the case was that permitting the Executive to defy
and-di sobey the | aw made by the Legislature is tentamunt to
destroying one of the inportant -basic features  of the
Constitution that the Executive.is bound by the | aws made by
the Legislature. Finally, it was urged that the Preanble to
the Constitution speaks of a Sovereign Denpcratic Republic
and, therefore, the Executives whichis subordinate to the
Legi sl ature cannot act to the prejudice of the citizen save
to the extent permtted by laws validly nmade by the
Legi sl ature which is the chosen representative of the
peopl e.

In view of the true scope and object of Article 359(1),
whi ch has already been dealt with above, these argunents
have to be rejected. In the first place, it is difficult to
appreciate the argument of ’'basic features’ because we are
not concerned to pronounce wupon tile wvalidity of an
amendnment made to the Constitution by a parlianentary
neasures. W are concerned to understand the “scope of
Article 359(1) and what it inplies. That Article is as much
a basic feature of the Constitution as any other and it
woul d be inappropriate to hold that because in normal tinmes
the Constitution requires the Executive to obey the laws
nade by the Legislature, therefore, Article 359(1) which is
an energency neasure, must be construed consistently with
that position. The argunent of basic feature is wong for
yet another reason that Article 359(1) does not provide that
the Executive is free to disobey the laws nade by the
Legi slature. Al the cost of repetition it nmust be said that
what Article 359(1) achieves is nerely the suspension of the
right of an individual to nove a court for the assertion of’
his fundamental rights which have been nentioned in the
Presidential order, even if such rights are contravened
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either by the Legislature or by the Executive. To pernit a
challenge in a court of law to an order of detention, which
is an executive action, on the ground that the order
violates a fundamental right nmentioned in the Presidentia
order, is to permit the detenu to enforce a fundanenta
right during enmergency in a nanner

389
plainly contrary to Article 359(1). The |anguage of that
Article, it is admitted on all hands, is clear and

unanbi guous.

The constitutional consequences of a Proclanmation of
Emergency are grave and far-reaching. Legislatures can
during energency, make ‘laws in violation of the seven
freedom guaranteed by Article 19 the President has the power
to suspend the right to nove for the enforcenent of all or
any of the fundanental rights nentioned in the order issued
under Article 359(1); the Executive power of the Union
extends during emergencies to giving directions to any State
or to the manner in which the executive power thereof is to
be exerci'sed. This particular power conferred on the Union
Executive-is in total violation of the provisions of Article
162 of the Constitution and indeed of the federal structure
which is one of the principal features of our Constitution;
in any State Executive fails to conply with the directions
given by the Union Executive under Article 353(a), the
"President’s rule" can be inposed on that State under
Article 356, in which event the Parliament is entitled under
Article 357(1) to confer on the President the power of the
Legi slature of that State to nake |aws The Parlianent can
even authorize the President to delegate such legislative
power to any other authority. The denbcratic structure of
the Constitution stands severely eroded in such a situation
Finally, Parlianent acquires during emergencies the power to
make laws on matters which are nunerated in the State List.
I f consequences so fundamentally subversive of the  basic
federal structure of the Constitution can ensure during
energencies, it is not as revolting as nmay be appear at
first sight that even if the Executive does not obey the
mandat e of the Legislature, the citizen is powerless to nove
any court for the protection of his fundanental rights, if
these rights are mentioned in the Presidential order

A facet of the same argunent was presented on behalf of
the respondents wth even greater force. It was urged that
Art. 359(1) nmay renove fetters inposed by Part |1l but it
cannot ever renove the fetters arising fromthe principle of
rule of lawor fromthe principle of the limted power of
the Executive under a system of checks and bal ances based on
separation of powers. The obligation cast on the Executive
to act in accordance with |law does not, according to the
respondents, arise from any particular article of the
Constitution but it arises fromthe inherent conpul sion of
the rule of law which is a central basic feature' of our
constitutional system The suspension of the right to
enforce Article 21 cannot automatically ent ai | the
suspension of the rule of |aw because even during an
enmergency the argument proceeds, the rule of lawis not and
cannot be suspended. The Executive has a linmited authority
under the Indian Constitution and it can act wthin the
residual area as it pleases, so long as it does not act to
the prejudice of the citizen. It is always incunbent on the
Executive to justify its action on the basis of law and
this, according to the respondents, is the principle of
legality or the rule of |aw

The respondents’ argunent that all executive action
whi ch operates to the prejudice of a person nust have the
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authority of lawto support it is indisputably wvalid in
normal situations. In the absence of Proclamation of
Emergency and in the absence of a Presidential order
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Article 359(1) of the kind that we have in the instant case,
the I executive is under an obligation to obey the | aw and
if it acts to the prejudice of anyone by disobeying the |aw,
its action is liable to be challenged by an appropriate
wit. That the rule of law nust prevail in nornal tinmes is
the rule of law wunder the Indian Constitution. But it is
necessary to clear a m sconception. Even though the
conpul sion to obey the lawis a conpul sion of normal tines,
Article 358 takes in those cases only in which the executive
purports to act under the authority of a law It does not
envi sage that the executives can’ act wi thout the apparent
authority of law. In other words, Article 358 enables the
Legislature to make laws in violation of Article 19 and the
Executive to act under those | aws, despite the fact that the
| aws constitute aninfringenent of the fundanental rights
conferred by Article 19.

The argunment of the respondents that the Presidentia
order under Article 359(1) cannot ever suspend the rule of
law requires a close  exam nation, particularly in view of
sone of the decisions of this Court which apparently support
that contention.

In State of Madhya Pradesh & Anr. v.. Thakur Bharat
Singh(1l) the State Governnent, on April 24, 1963 nmade an
order under section 3 of the Madhya Pradesh Public Security
Act, 1959 directing that the respondent shall not be in any
place in Raipur District, that he shall inmredi ately proceed
to and reside in a naned town-and that he shall report daily
to a police station in that town. The order was chal |l enged
by the respondent by a wit petition under Articles 226 and
227 of the Constitution on the ground that section 3
infringed the fundanental rights guaranteed by Article
19(1)(d) and (e) of the Constitution. The respondent
succeeded in the High Court which declared a part of the
order invalid on the ground that section 3 (1) (b) of the
Act was violative of Article 19(1)(d) of the Constitution
In appeal. it was contended in this Court on behalf of the
State Governnent that so long as the state of ~ emergency
declared on Cctober 20, 1962 was in force, the respondent
could not nove the H gh Court by a petition under Article
226 on the plea that by the inpugned order his fundanenta
ri ght guaranteed under Article 19(1)(d) was infringed. It
was further contended on behalf of the State Government that
even if section 3(1)(b) was held to be wvoid. Article 358
protected |l egislative as well as executive ‘action taken
after the Proclamation of Energency and therefore the order
passed by the Governnent after the energency was decl ared
could not be challenged as infringing Article 19. Descri bing
this latter argument as involving "a grave fallacy" a
Constitution Bench of this Court dismssed the State's
anneal holding, that for acts done to the prejudice of the
respondent after the declaration of enmergency under Article
352. no immnity from the process of the Court could be
claimed under Article 358 of the Constitution since the
order was not supported by and, wvalid |egislation. Shah J
who spoke on behalf of the Bench observed in his judgnent
that an executive action which operates to the prejudice of
any person nust have the authority of |law to support it and
that the

(1) [1967] 2 S.C. R 454
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terns of Article 358 do not detract fromthat rule. Article
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358, according to this Court, did not purport to invest the
State with arbitrary authority to take action to the
prejudice of citizens and others but it nerely provides that
so long as the Proclanation of Energency subsists, |aws may
be enacted and executive action may be taken in pursuance of
awful authority, which if the provisions of Article 19 were
operative woul d have been invalid.

It is inportant to bear in nmind that Bharat Singh's
case was concerned with a pre-emergency law, though the
i mpugned order was passed thereunder during the operation of
emergency. The |aw having been passed in 1959, which was
before the declaration of energency, it had to conply with
Article 19 and if it did not, it was void to the extent of
the inconsistency. Since the |aw was held to be violative of
Article 19 it could not claimany protection under Article
358. That article lifts restrictions on |egislative power
"while a proclamation of Emergency is in operation," that is
to say,” it enables laws to be nmade during the emergency,
ever if they conflict with Article 19. The executive is then
free to ‘act under those laws. But, if the lawis void for
the reason that having been made prior to the energency it
violates Article 19, or if there is no law at all under the
purported authority of which the executive has acted, the
executive action is not protected by Article 358. Bharat
Singh’s case is distinguishable for the additional reason
that it was only concerned with the effect of Article 358
and no question arose therein with regard to any executive
action infringing a fundamental right nentioned in a
Presidential order ‘issued under Article 359(1). | have
already indicated the vital difference between Article 358
and Article 359(1). The latter bars the enforcenment of any
fundanental right nmentioned in the Presidential order
thereby rendering it inconpetent for any person to conplain
of its violation whether the violation is by the Legislature
or by the Executive. In other words, Article 359(1) bars the
renedy by depriving an grieved person of his locus to
conplain of the violation, of such of his fundanental rights
as are nentioned in the Presidential Order.

Respondents al so relied in support of" the sane
submi ssion on the decisions of this Court  in District
Col I ector of Hyderabad & ors. v. Ms. “lbrahim& Co. etc. (1)
Bennett Coleman & Co. and ors. v. Union of India & ors., (2)
and Shree Meenakshi MIk Ltd. v. Union of India. (3) These
decisions are founded on the sane principle as Bharat
Singh’s case and are distinguishable for the sanme reason. In
| brahi m case. the existing licences of recognised dealers in
sugar were cancelled by the State Governnent and a nmonopol y
licence was given to a Cooperative Stores thereby preventing
the dealers by a nere executive order fromcarrying on their
busi ness. A question arose in the appeal whether the order
of the State Government canceling the licences of the
deal ers was protected under Articles 358 and

(1) [1970] 3 S. C R 498.

(2) [1973] 2 S. C R 757, 773 775.

(3) [1974] 2 S. C R 398, 405, 406 and 428
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359 the Constitution as the President had declared a state
of emergency on October 20, 1962. This question was answered
in the negative on the ground that the executive order which
was i mmune fromattack is only that order which the State
was conpetent to make but for the provisions contained in
Article 19. Since the executive action of the State
Government was invalid apart fromArticle 19, it was not
imune from attack nerely because a Proclanmation of
Emer gency was in operation. The inportant poi nt  of
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distinction is that in Ibrahins case, the inpugned order
was not nmade under the authority reserved by the Defence of
I ndi a ordinance or the rules made thereunder but was issued
nmerely in pursuance of the policy laid down by the Centra

CGovernment in entrusting the di stribution of sugar
exclusively to co-operative societies. 1In Bennett Coleman
Conpany’s case the inpugned Newsprint Control Policy was an
emanation of the old policy which was enunciated prior to
the Proclamati on of Ener ency. Relying on Ibrahinms case and
Bharat Singh's case, this Court held that Article 358 does
not authorise the taking of detrinmental executive action
during the energency w thout any |egislative authority or in
purported exerci se of power conferred by a pre-energency |aw
whi ch was invalid when enacted. The decision in Bennett
Col eman Conpany’s case was foll owed i n Meenakshi MI1s’ case
where the executive action taken during the energency did
not have the authority ~of any valid |aw and the imnmpugned
orders having been nade wunder a pre-emergency |aw were not
i mune from attack under Article 358.

Respondents relied on a passage in the judgnent of
Ramaswam ~who —~spoke on _behalf~ of > the Court in" Chief
Settl ement Commi ssi oner,  Rehabilitation Departnent, Punjab &
Os etc. v. On Parkash & ors. etc.,(1l) to the. effect that
what ever |legislative Power the executive admnistration
possesses nust be /derived directly from the del egati on of
the legislature and exercised validly only within the linmts
prescribed. The Court enphatically rejected the notion of
i nherent or autonomous | aw naking power in ‘the executive
admi ni stration of the country and observed that the rule of
law rejects the conception of the Dual State in which
governmental action is placed in a privileged position of
imunity from control by lawon the ground  that  such a
notion is foreign to our basic constitutional connects.
Respondents also relied upon the decision of the privy
council in Eshugbayi Eleko wv. ~Oficer Adnministering the
CGovernment of Nigeria (2) where Lord Atkin observed that in
accordance with the British jurisprudence no nmenber of the
Executive can interfere with the liberty or property of a
British subject except on the condition that he can support
the legality of his action before a Court of Justice. Qur
attention was repeatedly drawn to a further observati on nmade
by Lord Atkin that it is a tradition of British justice that
judges should not shrink fromdeciding such issuesin the
face of the executive. These observations have been
considered by this court in Mikhan Shingh’'s case where,
speaki ng of behal f of the majority, Gajendragad-

(1) [1968]3 S. C R 655. 661

(2) [1931] A. C 662, 670.
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kar J. said that the sentinents expressed by Lord Aktin were
nobl e and eloquent but it was necessary to have'regard to
the provision of our Constitution by which were governed and
which has itself made emergency provisions in order to
enable the nation to nmeet the challenge of external
aggression or internal disturbance. The principle enunciated
in Eleko's case, however lofty and stirring, has no
rel evance here because we have to consider the meani ng and
effect of Article 359 (1) which has no parallel in the
English law. Eleko’ s principle is unquestionably suprene in
times of peace and so is the validity of the observations
made by Ramaswam J. in On Prakash's case. Both of those
cases were concerned with a totally different problem the
probl em of peace, not of war or internal disturbance.

The "Rule of Law argunent like the 'Basic Feature
argunent is intractable. Emergency provisions contained in
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Part XVIIl of the Constitution which Lure designed Lo
protect the security of the State are as inportant as any
ot her provision of the Constitution. | the true
constriction and effect of article 359(1) is as | have

stated it to be, it is inpossible to hold that such a
construction violates the rule of law. The rule of |aw,
during an energency, is as one finds it in the provisions
contained in Chapter XVIII of the Constitution. There cannot
be a brooding and ommipotent rule of law drowning inits
ef fervescence the emergency provisions of the Constitution

The Advocate GCeneral of CGujarat had peculiar problens
to voice. arising out of the fluid and uncertain politica
situation in his State. He was unable to appreciate how t he
Executive Government of the State could defy a parlianentary
mandate contained in the MSA either as regards the
procedural or the substantive part of that |aw. Watever nay
be the requirenents of ~energency he seened to contend, the
Guj arat- Government could not, save at grave peril toits
exi stence, defy the provisions of a law nmade by the
Parlianment. The -anguish and  enbarrassnent of the |earned
Advocat e General is understandable, but the short, answer to
his contention is that,” on the record. the GCovernnment of
CGujarat has not been asked to flout the M SA and i ndeed no
one can dispute the right of the State Governnent to ensure
conpliance with the laws of the land. Indeed that is its
plain and forenost duty. The inportant consideration is that
in the event of State Governnment conming to pass an order of
detention in violation of MSA the detenu will have no right
to enforce his Corresponding fundanmental right. if it is
mentioned in the Presidential order. The learned Advocate
General built his argunent as if. during energencies, the
executive is under an obligation to flout the law or the h
ind. Article 359(1) neither conpets nor condones the
breaches by the executive of ~the “laws nmade by the
| egi sl ature. Such condonation is the function of an Act of
I ndemi ty.

I must now take up for consideration a very inportant
pl ank of the respondents’ argunent that Article 21 is not
the sole repository of the right to life and persona
liberty This argunent has been presented before us from
aspects too numerous to nmention and scores of instances have
been cited to buttress it. This was to sonme extent
i nevitabl e because quite a few counsel argued the sane point

and each
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had his peculiar, favourite accent. | will try to conpress
the argunents wthout, | hope, sacrificing their thematic
val ue

The respondents’ argunments nay be put thus:

(1) Article 21 is not the sole repository of the right
to personal |liberty because that right can be “found in
Articles 19(1) (b), 20 and 22 also. In view of the decision
in the Bank Nationalisation(1) case, which overruled
Copal an’s case, these rights are not nutually exclusive and
therefore the suspension of the right to enforce Article 21
cannot affect the right conferred by Articles 19, 20 and 22.

(2) Article 21 is not the sole repository of the right

to personal liberty because, (i) an accused convicted of
murder and sentenced to death can assert his right to life
by challenging the conviction and sentence in appeal, in

spite of the Presidential order under Article 359(1); (ii)
if a personis wongfully confined. he can ask for his
personal liberty by prosecuting the offender in spite of the
Presidential order; and (iii) if a noney-decree is passed
agai nst the GCovernment, the decree can lie enforced even if
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the right to enforce the right to property is suspended by
the ' Presidential order.

(3) Prior to the enactnment of the Constitution
statutory, contractual and conmmon law rights were in
exi stence and those rights can be taken away only by the
Legi sl ature. They cannot be affected by the Presidentia
order. The pre-Constitution comon |aw and statutory rights

to personal liberty continued in force by reason of Article
372 of the Constitution, since those rights were not
repugnant to any provision of the Constitution. |If the
fundanental right to personal Iliberty is suspended by the
Presidential order, the pre-Constitution laws will begin to

operate by reason of the their of eclipse. There is no
authority for the proposition that on the confernment of
fundanental rights by the Constitution, the corresponding
pre-existing rights Merged in the fundanental rights and
that wth the suspension of fundanental rights, the
correspondi ng pre-existing rights also got suspended.
Article 21 is different in content fromthe common | aw ri ght

to personal - liberty which was available against private
i ndi viduals also. Since Article 21 nerely elevates the right
of personal liberty to the status of a fundanmental right,

the pre-Constitution rights cannot be suspended by the
Presidential order. The object of Article 21 is to give and
not to take. In fact, the very language of that Article
shows that instead of conferring the right to persona
liberty, it assumed its existence in the first place and
then proceeded by a' negative provision to prohibit its
deprivation. Exanpl es of such pre-Constitution rights are:

(1) rights available under -~ the Indian~ Penal Code and
the Crimnal Procedure Code; (ii) rights avail abl e under the
law of torts. especially the rights to sue for damages for
false inmprisonnment. and (iii) the remedy ~ of habeas corpus
avail abl e under section 491, Criminal Procedure Code, since
the year 1923.

(1) [1970] 3 S. C R 530, 578.

(2) [1950] S. C R 88,
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(4) Non-fundanmental constitutional rights 1ike  those
arising under Articles 256, 265 and 361(3) or natural rights
or contractual rights or the statutory rights to persona
liberty are not affected by the Presidential order
Statutory rights can only be taken away in terns of the
statute and not by an executive flat. By reason of Article
256. the executive power of every state must _ensure
conpliance with the laws nmade by the Parlianent. The
executive power of the States nmust therefore comply wth
section 56 and 57 of the Crimnal Procedure Code and a
person aggrieved by the violation of those provisions can
enforce his statutory right to personal liberty in spite of
the Presidential order. By Article 265 no tax can'be |evied
or collected except by authority of law A person affected
by the violation of this provision can enforce his right to
property even if Article 19 is suspended. |If a process
happens to be issued against the Governor of a State in
contravention of Article 361(3), the Governor can exercise
his right to personal liberty despite the Presidential order
under Article 359(1) . Similarly, in cases not covered by
section 16A of the MSA if the Advisory Board opines that
the detention is unjustified, the detenu can conpel the
Governnment to accept that opinion, in spite of the
Presi dential order.

(5) Even after the passing of a Presidential order
Parliament may create new rights to personal liberty and
such rights can be enforced in spite of the Presidentia
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(6) Cvil liberty or personal Iliberty is not a
congl oneration of position rights. It operates in an area of
free action and no |l aw can possibly curtail it.
(7) 1f a law affecting the fundanental right to
personal |iberty is void for want of | egi sl ative
conpetence., it can be chal l enged in spite of the

Presi dential order

(8) The suspension of the right to enforce persona
l'iberty cannot confer a |licence on executive officers to
conmit offences against the law of the land, and if they do
so, they can be brought to book in spite of the Presidentia
order.

I look at the question posed by the respondents froma
di fferent angl e. The ener gency provi si ons of t he
Constitution are designedto  protect the Security of the
State and in order to achieve that purpose, various powers
have been  conferred on the Parlianment and the President by
Chapter XVIII ~ of the Constitution. One of such powers is to
be found in Article 359(1) under which the President, during
the operation of the emer gency, can issue an order
suspending the right to nove any court for the enforcenent
of all or any of the fundanmental rights conferred by Part
[11. Proceedings comenced prior to the issuance of such an
order, including proceeding s taken prior to the declaration
of the energency itself, automatically remain suspended
during the emergency or for such shorter period as the
President may in his order specify. The object of enpowering
the President to ‘issue an order wunder Article 359(1)
suspendi ng the enforcenment of the right to personal liberty
conferred by Part 11 of the
396
Constitution cannot be to save all other rights to persona
l'iberty except the one conferred by Part I11, which to the
seens totally devoid of neaning and purpose. There is
not hi ng peculiar in the content off the right to persona
liberty conferred by Part |I1l  so that the Constitution
should provide only for the suspension of the ‘right to
enforce that particular kind of right, leaving all other
rights to personal liberty intact and untouched. In tinmes of
emer genci es t he executi ve, unguesti onabl y t hough
unfortunately, is constrained to take wvarious fornms of
action in derogation of the rights of citizens and others,
including the cherished right to personal |I|iberty. The
Constitution ains at protecting the executive, during the
operation of energency, fromattacks on the action taken by
it in violation of the rights of individuals. Accordingly,

in so far as the right to personal liberty, for exanple, is
concerned one of the objects of the emergency pro visions is
to ensure that no proceeding will be taken or continued to

enforce that ri ght against the executive during the
operation of the emergency. The executive is then left free
to devote its undiluted attention to neeting the threat to
the security of the State. This purpose cannot ever  be
achieved by interpreting Article 359(1) to nmean that every
right to personal liberty shall be enforceable and every
proceedi ng i nvolving the enforcenment of such right shal

continue during the emergency, except to the extent to which
the right 1is conferred by Part 11l of the Constitution, The
exi stence of the right to personal Iliberty in the pre-
Constitution period was surely known to the makers of the
Constitution. The assunption wunderlying the respondent’s
argunent is that in spite of that know edge, the Constituent
Assenbly decided that all those rights will reign supreme in
their pristine glory even during the emergency and what wll
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remain in abeyance is only the enforcenent of the right to
personal |iberty conferred by Part 1Il. The right to
personal liberty has no hallmark and therefore when the
right is put in action it is inpossible to identify whether
the right is one given by the Constitution or is one which
existed in the pre-Constitution era. If the argunments of the
respondents is correct no action to enforce the right to
personal liberty can at all fall within the mischief of the
presidential order even if it nmentions Articlesl9, 20, 21
and 22 because, every prelimnary objection by the
CGovernment to a petition to enforce the right to persona
liberty can be effectively answered by contending that what
is’ being enforced is either the natural right to persona
liberty or generally, the pre-Constitution right to persona
liberty. The error of the respondents’ argunent lies inits
assunption, and in regard  to the argument of sonme of the
counsel in the maj or articulate premse, t hat t he
qualitative content of the 'non-constitutional or pre-
constitutional right to personal liberty is different from
the content of the right to personal liberty conferred by
Part 11l —of the Constitution. The right to personal liberty
is the right or the individual to personal freedom nothing
nmore and nothing less. That right along with certain other
rights was elevated to the status of a fundamental right in
order that it nmay/ not be tinkered with and in order that a
nere najority should not be able to tranple over it. Article
359 (1) enables the President to suspend the enforcenent
even of those rights which were sanctified by being lifted
out of the common norass of human rights. |If the enforcenent
of the fundanenta
397
rights can be suspended during an enmergency, it is hard to
accepts That the right to enforce non-fundanental rights
relating to the sane subject matter shoul'd remain alive.
Article 359(1) contains three inportant clauses: (1)
The Procl amation of Energency. nust be in operation at the
time when the President issues hi's order; (2) The President
nmust issue an order declaring the suspension of the right to
nove any court; and (3) The power of the President to
decl are such suspension can extend to such rights only as

are conferred by Part [1Il. If thesethree conditions are
satisfied, no person can nove any court for the enforcenent
of such of the rights conferred by Part |1l as are nentioned

in the Presidential order

The first and forenost guestion ~to ask when a
proceeding is filed to enforce a right as against the
CGovernment while a Proclanmation of Energency is in operation
is, whether the right is mentioned in the Presidential order
and whether it is the Kind of right conferred by Part I11I.
Article 21, for exanple, confers the right to life and
personal liberty. The power of the President “therefore
extends under Article 359(1) to the suspension of the right
to nove any court for the enforcement of the right to life

and personal liberty. The President cannot suspend the
enforcenent of any right wunless that right is included in
Part 111 which confers fundanental rights. The President, in

ny opinion, would be acting within the strict bounds of his
constitutional power if, instead of declaring the suspension
of the right to enforce the right conferred by Article 21 he
were to declare that "the right not to be deprived of life

and personal liberty except accordi ng to procedure
establ i shed by | aw' shall remain suspend during the
enmer gency.

Article 359 (1) does not really contenplate that while
decl aring the suspension of the right to nove any court, the
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President nust or should specify the Article or the Articles
of the Constitution the enforcenent of rights conferred by
whi ch shall be suspended. Wat Article 359 (1) contenpl ates
is that the President can declare the suspension of the
right to nove any court for the enforcenent cf the rights
mentioned in Part Ill. The words "conferred by Part I11"
which occur in Article 359(1) are not intended to exclude or
except fromthe preview of the Presidential order, rights of
the same variety or kind as are nmentioned in Part 111 but
which were in existence prior to the Constitution or can be
said to be in existence in the post Constitution era, apart
fromthe Constitution. The enphasis of the Article is not
the right to suspend the enforcenent of the kind of rights

nentioned in Part Ill and not on the fact that those rights
are conferred by Part Ill. To put it differently. the words
""conferred by Part 111" are used only in order to identity

the particular rights the enforcement of which can be
suspended by the President and not in order to inpose a
limtation onthe power of’ the President so as to put those
ri ghts which exi st or which existed apart from the
Constitution, beyond the reach of’ the Presidential order

The respondents by their petitions are enforcing their right

to personal liberty and that right is a right conferred by
or mentioned in Part Il or the Consti
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tution. As | have said above, if instead of saying that the

right to enforce the right conferred by Article 21 shall be
suspended the President were to say that the right not to be
deprived of life or personal liberty except according to
procedure established by law will renmain suspended, no
argunent of the kind nade before us could reasonably have
been nade. The true effect of the Presidential order, though
worded in the way it is, is the same as it would have been
had it been worded in the manner | -have indicated.

It therefore does not nake any difference whether any
right to personal liberty was in -existence prior to the
enactment of the Constitution, either by way of a natura
right, statutory right, comon law right or  a right
avai | abl e under the |aw of torts. Watever may be the source
of the right and whatever nay be its justification, the
right in essence and substance is the right to persona
liberty. That rights having been included in Part Ill, its
enforcenent will stand suspended if it is nentionedin the
Presidential order issued under Article 359(1).

The view which | have taken above as regards the scope
and meaning of Article 359(1) affords in ny opinion a
conpl ete answer to the contention of the respondents that
since Article 21 is not the 1) sole repository of the right
to personal |liberty, the suspension of the right to enforce
the right conferred by that Article cannot affect the right
to enforce the right of personal liberty which existed apart
fromthat Article. | have held that on a true interpretation
of the ternms of the Presidential order read wth Article
359(1), what is suspended is the right to nove for the
enforcenent of the right to personal liberty whether that
right is conferred by Constitution or exists apart from and
i ndependently of it. Otherwise, the Constitution has only
done nuch ado about not hi ng.

Al the sane | would like, briefly, to deal with the
argunent of the respondents on its own nerit, particularly
the illustrations cited in support of that argunent.

It is true that in view of the decision in the Bank
Nati onal i sation case, (1) the right conferred by Articles 21
and 19 cannot be treated as nutually exclusive. But the
suspension of the right to enforce the right of persona
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liberty means the suspension of that right wherever it is
found unless its content is totally different as fromone
Article to another-. The "right conferred by Article 21" is

only a description of the right of personal liberty in order
to facilitate its exact identification and such a
description cannot |imt the operation of the Presidentia

order to those cases only where the right to persona
liberty is clained under Article 21

The circunstance that the pre-Constitution rights
continued in force after the enactment of the Constitution
inview of Article 372 does not make any difference to this
position because, even .assumng that <certain rights to

personal |iberty exi sted before the Constitution and
continued thereafter as they were not repugnant to any
provi si on

(1) [1970] 3 S. C R 530, 578
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of the ~Constitution, all rights to personal |iberty having

the same 'content as the right conferred by Article 21 would
fall withinthe mischief of the Presidential order

The theory of 'eclipse’ has no application to such
cases because; that theory applies only when a pre-
Constitution |l aw becomes devoid of Ilegal force on the
enactment of the Constitution by reason of its repugnancy to
any provision of the Constitution. Such |aws are not void
but they are under /an eclipse so long as the repugnancy
| asts. When the repugnancy is renoved, the-eclipse also is
renoved and he | aw becones valid.

As regards the doctrine of ’'merger’ it is unnecessary
to go to the length of saying that every prior right to
personal liberty nergedin the right to personal liberty
conferred by Part I1l1. Wether it nmerged or not, it cannot
survive the declaration of suspension if the true effect of
the Presidential order is the suspension of the right to

enforce all and every right to personal liberty. In that
view, it would also nake no difference whether the right to
personal liberty arises froma statute or froma contract or

froma constitutional provision contained in sone Part other
than Part [11.

As regards the illustrations, it is neither proper nor
possible to take each one of them separately and answer
them Hypothetical illustrations cannot establish a point
and practical difficulties have to be solved as and when
they arise. But sone of the nore inportant illustrations
taken by the respondents’ counsel seem to ne to have a
simpl e answer. For exanple, when an accused chall enges his
conviction for nmurder and the sentence of death inposed on
himfor that offence, his remedy by way of an appeal is not
barred by the Presidential order because he is only trying
to get rid of a judgnment which holds himguilty of nurder.
It is not he who noved the court for his personal liberty
but it is the prosecution which dragged himto the court to
prove the charge of nurder against him The accused only
defends the charge of crimnality whether it is in the tria

court or in a higher court. Simlarly, if a person is
wongfully confined, the prosecution of the offender is not
i ntended or calculated to secure the personal l|iberty of the

victimhe court may in proper cases pass an order releasing
the conpl ainant from wongful confinenent but the true
object of the prosecution is to punish the person who has
conmtted an offence against the penal |aw of the | and. As
regards decretal rights against the Governnent, what the
decree-hol der enforces in execution is not his right to
property. The original cause of action Merges in the decree
and therefor what is put into execution is the rights
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arising under the decree. The illustration regarding The
i ssuance of a process against the Governor of a State need
not be pursued seriously because such an event is hardly
ever likely to happen and id it does, the gubernatoria
rights may possibly withstand the Presidential order under
Article 359(1) . As regards the flouting of the opinion of
the Advisory Board by the Governnent, a wit of mandanus
conpel ling the Governnment to obey the nandate of the | aw may
perhaps stand on a different hooting as the very nature of
such a proceeding is basically different. Lastly, it is
unrealistic to believe that after the passing of the
Presidential order suspending the

400
existing constitutional rights, Parlianment woul d create new
rights to personal liberty so as to nullify the effect of

the Presidential order. The easier way for the Parlianent
woul d be to disapprove of the Proclamation of emergency when
it is placed before it under Article 352(2) (b) of the
Constitution or to- disapprove of the Presidential order
i ssued under Article 359(1) when it is placed before it
under Article 359(3) of the Constitution. But as | have said
earlier, it is difficult tofurnish a clear and cogent
answer to hypothetical illustrations. In the absence of
necessary facts one can only nake an ad hoc answer, as |
have attenpted to /do regarding the possible issuance of a
process agai nst the Governor of a State. Actually, Article
361(3) speaks of a "Process" for the arrest or inprisonnent
of a Governor issuing fromany court. Fundanental rights can

be exercised as agai nst judi-ci al orders but t he
ci rcunst ances in which such
a process may cone to be issued, if at all, may conceivably

affect the decision of the question whether a presidentia
order issued wunder Article 359(1) can bar the renmedy of an
aggri eved Governor.

In so far as the illustrative cases go, | wuld like to
add that Article 256 which was chosen by the respondents as
the basis of an illustration cases not seemto confer any

right on any individual. That Article appears in Part Xl
whi ch deals with relations between the Union and the States.
A failure to conply wth Article 256 may attract serious
consequences but no court is likely to entertain a
grievances at the instance of the private party that Article
256 has not been conplied with by a State Governnment. As
regards the claimto personal liberty founded on a chall enge
to an order on the ground of excessive delegation, | prefer
to express no firmopinion though the greater probability is
that such a challenge nmay fail in face of a Presidentia
order of the kind which has been passed in the instant case.
| have held above that the existence of commpn |aw

rights prior to the Constitution wll not curtail the
operation of the Presidential order by excepting those
rights from the purview of the order. | nmay add that the

decision of this Court in Dhirubha Devisingh Gohil v. The
State of Bonbay(l) is an authority for the proposition that
if any pre-Constitution right has been elevated as a
fundanental right by its incorporation in Part II1l, the pre-
existing right and the fundamental right are to be
consi dered as having been grouped together as fundanental
rights "conferred" by the Constitution. The decision in
Makhan Singh v. State of Punjab) al so shows that once right
to obtain a direction in the nature of habeas corpus becane
in 1923 a statutory right to a renedy after the enactnent of
section 491 of the Code of Criminal Procedure, it was not
open to any party to ask for a wit of habeas corpus as a
matter of common | aw.
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It was contended for the respondents that the High
Court have jurisdiction under Article 226 to issue wits and
directions not only for the enforcement of fundanenta
rights but "for any other purpose" and since by their
petitions they had really asserted their non-

(1) [1955] 1 S. C R 691

(2) [1964] 4 S. C R 797, 818-819.
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fundanental rights the Hgh Courts had the jurisdiction to
i ssue appropriate wits or directions upholding those rights
in spite of the Presidential order. This argunent cannot be
accepted because the entire claimof the resonants is that
the order of detention ‘are in violation of the M SA which
in substance neans that 'the respondents have been deprived
of their personal liberty in violation of Article 21 of the
Constitution. By that Article, no person can be deprived of
his life or personal |iberty except according to procedure
established by law. The grievance of the respondents is that
they have been deprived of “their personal liberty in
violation of the procedure established or prescribed by the
M SA. I n substance therefor they are conmplaining of the
violation of a fundanental right, which it is not open to
themto do in viewof the Presidential order by which the
right to nove any ~court for the enforcenent of the right
conferred by Article 21 has been suspended.

This judgnent, /1long as it is, wll be incomplete
without least a brief discussion of ~ sone of the inportant
decisions of this Court which were referred to during the
course of argunents tine and again. Before doing so, a
prefatory observation seens called for. The Earl of Hal sbury
L. C said in Qinn v. Leathenm(’) that the generality of the
expressions which my be found in a judgnent are not
i ntended to be expositions of the whole | aw but are governed
and qualified by the particular facts of the case in which
such expression are to be found. This Court in the State of
orissa v. Sudhansu Sekhar Msra & Os.(2) uttered the
caution that it is not a profitable task to extract a
sentence here and there froma judgnent and to buil'd upon it
because the essence of the decision is its ratio and not
every observation found therein. Counsel have not done any
such shearing but |I thought | mght beging the study of
cases with | self-adnonition

A decision of this Court on which the greatest reliance
was placed by the respondents is Mkhan Singh v. State of
Punjab (3) The appellants therein were detai ned under Rul e
30(1 ) (b) of the Defence of India Rules nade by the Centra
CGovernment  under section 3 of the Defence of India
Ordinance, 1962. They applied for their release to the
Punjab and Bonbay H gh Court under section 491(1)(b) of the
Code of Crimnal Procedure? their contention being that
certain section of the Defence of India Act and Rul e 30(1)
(b) of the Defence of India Rules were wunconstitutiona
since they contravened their fundanental rights ‘under
Articles 14, 21 and 22(4) (5) and (7) of the Constitution
The High Court held that in view of the Presidential order
which was issued on Novenber 3, 1962 under Art. 359(1) of
the Constitution, the petitions of habeas corpusfiled by the
appel l ants were barred. Being aggrieved by the orders
di smssing their petitions, the detenus filed appeals in
this Court which were heard by a Constitution Bench
consisting of 7 Judges. The judgnent of the majority was
delivered by Ganjendragadkar J. Sulbba Rao J. gave a
di ssenting judgnent.

(1) [1901] A C. 495, 506.
(2) [1968] 2 S. C R 154, 163.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 217 of 286

(3) [1964] 4 S. C R 797.

28-833 Supr d /76
402

Both the majority and the minority judgnents agree that

the Presidential order would take away the right to nove the
Supreme Court under Art. 32 and the Hi gh Court under Art.
226 for the enforcenent of the rights nentioned in the
order. But while the mmjority took the view that the
petition under section 491 of the Criminal Procedure Code
was al so barred, Subha Rao J. held that the petitioners’
right to ask for relief by filing an application under
section 491 was not affected by the Presidential order. This
difference in the view of the majority and the mnority is
now of no consequence as section 491 has ceased to be on the
Statute Book after April 1, 1974 when the new Code of
Crimnal Procedure cane into force

The conclusion of the Court in Makhan Singh’s case may

be sunmmed up thus:

1. Art.” 359 is reasonably capable of only one
construction as its |anguage is clear and
unanbi guous.

2. The suspension of Art. 19 contenplated by Art. 358
renoves during the pendency of the emergency the
fetters created on the |I|egislative and executive
powers by Art. 19 and if the legislatures nmake
laws or the executive commts ‘acts which are
i nconsistent with the rights guaranteed by Art.
19, their validity is not open to challenge either
during the continuance of the energency or even
thereafter.

3. As soon as the Proclanmation ceases to operate, the
| egi sl ative enactnents passed and the executive
actions taken during the course of the said
emergency shall be inoperative to the extent to
which they conflict with the rights guaranteed
under Art. 19 because as soon as the energency is

lifted, Art. 19 which was suspended during
emergency is automatically revived and begins to
oper ate.

4. Art. 359, on the other hand, does not  purport
expressly to suspend any  of the fundamenta
rights. Wat the Presidential order purports to do
by virtue of the power conferred of the President
by Art. 359 ( 1) is to bar the renedy of the
citizens to nove any court for the enforcenent of
the specified rights.

5. The Presidential order cannot wi den the authority
of the legislatures or the executive; it nerely
suspends the rights to nobve any court to claima
relief on the ground that the rights conferred by
Part 11l have been contravened if the said right
are specified in the order. If at the expiration
of the Presidential order, Parlianment passes any
legislation to protect executive action taken
during the pendency of the Presidential order and
afford indetmity to the executive in that behalf,
the validity and the effect of such legislative
action nay have to be carefully scrutinised.

403
6. The words "the right to nove any court” which
occur Art. 359(1) refer to the right to nove any
court of . conpetent jurisdiction including both
the Suprene Court and the High Court.
7. In determining the question as to whether a

particul ar proceeding falls within the m schief of
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the Presidential order or not, what has to be
examned is not so nuch the form which the
proceedi ng has taken, or the words in which the
relief is «claimed, as the substance of the matter
and whet her before granting the relief clained by
the citizen it would be necessary for the Court to
enquire into the question whether any of his
speci fied f undanent al rights have been
contravened. If any relief cannot be granted to
the citizen w thout determ ning The question of
the alleged infringenent of the said specified
fundanental rights that is a proceeding which
falls under Art. 359(1) and would, therefore, be
hit by the Presidential order issued under the
said Article.

8. The right to ask for a wit in the nature of
habeas cor pus which coul d once have been treated
as matter of Common ‘Law has becone a statutory
right after 1923, and after section 491 was
introduced in the C. P. C, it was not open to
any citizen in India to claimthe wit of habeas
corpus on grounds recognised by Conmon Law apart
fromthe provision of s. 491(1)(b) itself.

9. Vet her or not the proceedi ngs taken under s. 491
(1) (b) fall wthin the purview  of the
Presi denti al or der, nust depend upon t he

construction of Art. 359 (1) and the order, and
in dealing. with this point, one nust |ook at the
substance of the matter and not its form

10. It is true that there are two renedies open to a
party whose right of personal freedom ‘has been
infringed; he nmay nove the Court for a wit under
Art. 226(1) of Art. 32(1) of the Constitution, or
he may take a proceedi ng-under-s. 491(1)(b) of the
Code. But despite the fact that either of the two
remedi es can be adopted by a citizen who has been
detained inproperly or (illegally, the right which
he clains is the sane if the renmedy sought for is
based on the ground that there has been a breach
of his fundamental rights; -and that is a right
guaranteed to the citizen by the Constitution, and
so, whatever is the formof the remedy adopted by
the detenu, the right which he is seeking to
enforce is the same. Therefore the prohibition
contained in Art. 359(1) and the Presidentia

order will apply as nuch to proceedi ngs under s.
491(]1)(b) is to those wunder Art., 226(1l) & Art.
32(1).

11. If the detenu is prohibited from asking for and
order of release on account of the Presidentia
order, it would not
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be open to himto claima mere declaration either
under A s. 491 or under Articles 32 or 226 that
the detention unconstitutional or void.

12. The right specified in Art. 359(1) includes the
rel evant right, whet her it is statutory,
constitutional or constitutionally guaranteed.

After recording these conclusions the majority judgment

proceeded to consider the question as to which are the pleas
which are open to a person to take in challenging the
legality or the propriety of his detention, either under
section 491 ( | ) (b) or under Art. 226(1 ) . The
concl usions of the Court on this question are as foll ows: -
(a) "If in challenging the wvalidity of his
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detention order, the detenu is pleading any
right outside the rights specified in the
order, his right to nobve any court in that
behal f is not suspended, because it is
outside Art. 359(1) and consequently outside
the Presidential order itself." (Enmphasis
supplied) Accordingly if a detenu is detained
in violation of the mandatory provisions of
the Act it would be open to himto contend
that his detention is illegal. "Such a plea
is outside Art. 359(1) and the right of the
detenu to nove for his release on such a
ground cannot be affected by the Presidentia
order.’ '

(b) The exercise of a power nmalafide is wholly
outsi de thescope of the Act conferring the
power and' can al ways be successful ly
chal | enged.

(c) It is only in regard to that class of cases
falling under s. 491(1)(b) where the legality
of the detentionis ~challenged on grounds
which fall under Art. 359(1) and t he
Presidential order that bar would operate. In
all other ~cases falling under s. 491(1) the
bar 'woul'd be inapplicable and proceedings
taken on behalf of the detenu will have to be
tried in accordance with-1aw.

(d) If ‘a detenu contends that ‘the operative
provision of the law under which he is
det ai ned suffers fromthe vice of excessive
del egation and is, therefore. ill valid, the
pl ea thus raised by the detenu cannot at the
threshold be said to be barred by the
Presidential order. In terms, it is not plea
which is relatable to the fundanental rights
specified in the said order. It 1is a piea
which is independent of the said rights and
its validity nust be exam ned. (The Court,
however, rejected the contention that the
i mpugned provi sions of the Act suffered from
the vice of excessive del egation.)

405

No judgnent can be read as if it is a statute. Though
the judgnent of the majority contain the conclusions set out
in (a) to (d) above, |I see no doubt that these conclusions
owe their justification to the peculiar wording  of the
Presidential order which was issued in that case. The order
dat ed Novenmber 3, 1962, which was the subject' matter of
Makhan Singh’s case, has been set out at the beginning of
this judgnment. That order suspends the right of a person to
enforce the rights conferred by Articles 14, 21 and 22 "if.
such person has been deprived of any such rights under the
Def ence of India Odinance, 1962 (4 of 1962) or any rule or
order made thereunder”. The Presidential order dated June
27, 1975 with which we are concerned in the instant case
docs not contain ally clause sinilar to the one extracted
above from the order dated Novenber 3, 1962. The incl usion
of that clause ill the earlier order has a significant
i mpact on the question under consideration because, under
the earlier Presidential order the right to Move the court
was taken away only i-f a person was deprived of his rights
under the Defence of India ordinance or under any rule or
order made under the ordinance. A petition for habeas corpus
file(l during the operation of the Presidential order dated
Novermber 3, 1962 was not barred at the threshol d because
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the detenu was entitled to satisfy the court that though his
detention purported to be under the Defence of India
Ordinance or the Rules it was in fact not so. The detenu
could establish this by satisfying the court that the
detaining authority had no power to detain him which could
be shown by pointing out that the pre-conditions of the
power to detain were not fulfilled. It was al so open to the
petitioner to establish that the order was vitiated by nal a
fi des because a nmla fide order has no existence in the eye
of law and mala fides would take the order out or the
stat ute.

The sane state of affairs continued under the two
subsequent Presidential ‘orders dated Novenber 16, 1 974 and
Decenber 23 , 1974. Al the three orders were conditiona
and were dependent for-their application on the fulfillnent
of the condition that the person concerned was deprived of
his rights wunder the Defence of India ordinance or any rule
or order made under it. The Presidential order of June 27,
1975 nakes a conscious and deliberate departure from the
three earlier orders, the object obviously being to deprive
the detenu of the argunent that he has been detai ned under
an order only purports to have been passed under a
particular Act but is ill-fact n derogation thereof, the
terms of the Act having not been conplied with. The order of
June 27, 1975 is not subject to ally condition-precedent for
its application and, therefore, there i's no question of the
detenu satisfying the court that any pre-condition of the
power of detention has not fulfill ed. Sone of the
observations in Mkhan Singh case may appear to support the
argument that certain pleas which are refferred to therein
are outside the scope of Article 359(1) itself. \Wich great
respect, those observations really nean that the pleas are
outside the Presidential order. Article 359(1) is only an
enabling provision and the validity of~ a plea cannot be
tested which reference to that Article. The right to nove a
court for the enforcenent of the rights conferred by Part
[l is not taken away by Article 359 (1)

406

It is the Presidenial order passed in pursuance of the
powers conferred by, that Article by which “such a
consequence can be brought about.

It would be useful in this connection to refer Lo the
decision of this Court in Dr. Ram Manohar Lohia v. State of
Bihar & ors.(') The appellant therein was also detained
under rule 30(1)(b) of the Defence of India Rules, 1962, and
he noved this Court under Article 32 of the Constitution for
his release. the petition was argued on the basis that it
was filed for the enforcenent of the right to persona
liberty under Articles 21 and 22 of the Constitution. A
prelimnary objection was rai sed on behal f of the Governnent
that the petition was barred by reason of the Presidentia
order dated Novenber 3, 1962, the sanme as in Mikhan Singh’s
case (supra) Sarkar J., who shared the nmjority  view
repelled the prelimnary objection by saying that the
petition could have been dismssed at the threshold if the
order of Novenber 3, 1962 were to take away all rights to
personal liberty wunder Articles 21 and 22. According to the
| earned Judge, the particular Presidential order did not do
soin that, it was a conditional order which deprived a
person of his right to nove a court for the enforcenent of a
right to personal liberty only if he was deprived of it by
the Defence of India Act or any rule or order nade under it.
“I'f he has not been so deprived, the order does not take
away his right to nove a court." This shows that if the
first Presidential order was unconditional |ike the order in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 221 of 286

the instant case, Dr. Lohia’s petition would have been
rejected by this Court at the threshold. The judgnent of
H dayatullah J., who on behalf of hinmself and Bachawat J.
concurred with the view of Sarkar J., also shows that the
conditional Presidential order left an area of inquiry open
as to whether the action was taken by a conpetent authority
and was in accordnce wth the Defence of India Act and the
rul es made thereunder

Yet another case arose under rule 30(1)(b) of the
Def ence of India Rules, 1962 involving the interpretation of
the first Presidential order dated Novenber 3, 1962. That
case is K Anandan Nanbiar & Anr v. Chief Secretary,
Government of Madras & ors.(2) Gajendrgadkar C.  J., who
delivered the judgnment of the Constitution Bench referred to
Makhan Singh’s case and pointed out that the sweep of the.
Presidential order dated Novenmber 3, 1962 was limited by its
| ast clause and, therefore, it was open to the detenu to
contend that the order of detention was contrary to the
conditions prescribed in that behalf by the Defence of India
Act or the rul es nade thereunder

In State of Maharashtra  v. Prabhakar Pandur ang
Sangzgiri & Anr.(3) the respondent, who was detai ned under
an order passe under - section 30(1) (b) of the Defence of

India Rules, 1962, sought perm ssion from the State
Government for publishing a book which he had witten while
ill jail. On the Governnent refusing the per-

(1) [1966] 1 S. C R 709 (2) [1966] 2 .S.CR 406.

(3) [1966] 1 S.C. R 702
407

mssion, he filed a petition under Article 226 of the
Constitution for an appropriate direction and after that
petition was allowed by the A H gh Court, the Governnent of
Maharashtra filed an appeal in this Court. Subba Rao J., who
delivered the judgment of the  Bench, observed  while
di smssing the appeal that the President’s order dated
Novermber 3, 1962 was a conditional order and, therefore, if
a person was deprived of his personal |iberty not under the
Act or a rule or order made thereunder but in contravention
thereof, his right to nove the court in that regard woul d
not be suspended.

These judgments bring out clearly the ratio of Mkhan
Singh’ s case which arose out of the first Presidential order
dat ed Novenber 3, 1962. The Presidential order with which we
are concerned in The instant case is not subject to the pre-
condition that the detenu should have been deprived of his
ri ghts under any particular Act and, therefore, there is no
scope for the inquiry whether the order is consistent or in
conformty wth any particular Act . Thi's i mport ant
di stinction has not been fully appreciated in sone of the
j udgrment s under appeal

The observations contained in the majority judgment in
Makhan Singh’'s case that the exercise of a power nala fide
is wholly outside the scope of the Act conferring the power
and can al ways be successfully challenged at once raises the
guestion whether in spite of the Presidential order dated
June 27, 1975 it is open to the respondents to show that the
order of detention in any particular case is vitiated by
mal a fides. The proposition that a nala fide order has no
exi stence in the eye of law is not peculiar to Mkhan
Singh’s case but has been accepted in various decisions of
this Court, two of them being Jaichand Lall Sethia v. State
of West Bengal or.(2), and Durgadas Shirali v. Union of
India & ors.(2) A nala fide exercise of power does not
necessarily inply ’'any noral turpitude and may only rmean
that the statutory power s exercised for purposes other
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than those for which the power was intended by |law to be
exercised. In view of the fact that an unconditiona

Presidential order of the present kind affects the |[|ocus
standi of the potitioner to nove any court for the
enforcenent of any of his fundanental rights nentioned in
the order, it would not be open to himto show that the
statutory power has been exercised for a purpose other than
the one duly appointed under the . So long as the statutory
prescription can be seen on the face of the order to have
been conplied with, no further inquiry is permssible as to
whet her the order is vitiated by legal nala fides.

As regards mala fides in the sence of malice-in-fact,
the sanme position nust ‘hold good because the Presidentia
order operates as a blanket ban on any and every judi ci al
inquisition into the validity of the detention order. Mkhan
Singh’s case as also Jaichand Lall Sethia s and Durgadas
Shirali’s arose under the Defence of India Rules, 1962 and
the relevant Presidential order  which applied was the one
dat ed Novenber 3, 1962 which, as stated above, was a condi -
H

(1)[1966] Supp. S. C. R 464.

(2)[1966] 2 S.C. R 573.
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tional order. If in any given case an order of detention
appears on the very face of it to be actuated by an ulterior
notive, the court would have jurisdiction to set it aside
because no judicial inquiry of any “sort is required to be
undertaken in such a case. But short of ‘'such ex-facie
vitiation, any challenge to a detention order or. the ground
of actual mala fides is also excluded under the Presidentia
order dated June 27, 1975.

Section 16A(9) of the M SA which was introduced by the
Third Amendment Ordi nance, 16 of 1975, with effect from June
29, 1975 nust nake a significant difference to the guestion
whether in spite of the Presidential order, it is open to a
detenu to challenge hi detention on the ground of make
files. Prior to the enactnent  of section 16A(9), the
detaining authority was under an obligation by reason of
section 8(1) of the MSAto communicate to the detenu the
grounds of detention. The only exception was as stated in
section 8 (2 ), that the detaining authority need not
di scl ose facts which it considers to be against the public
interest to disclose. Section 16A(l) provides that the pro
vi sions of section 16A shall have effect during the period
of operation of Proclamation of Energency issued on Decenber
3, 1971 and on June 25, 1975 or for a period of 12 nobnths
from June 25, 1975 whichever period is the shortest. By sub-
section (2) of section |I6A, the case of every person agai nst
whom an order of detention was made under the M SA on or
after June 25, 1975 but before the conmencenent of section
16A on June 29, 1975 is required to be reviewed by the
appropriate Government for the purpose of determning
whet her the detention of such person is necessary for
dealing effectively with the energency. the answer be in-the
affirmative, the Government is required to nake a
declaration to that effect By sub-section (3), whenever an
order of detention is nade under the Act after June 29, 1975
the officer making the order of detention or the appropriate
CGovernment is simlarly required to consider whether the
detention of the persons iS necessary for deal i ng
effectively with the enmergency. |If so a declaration is
required to be made to that effect. Sub-section (9)(a) of
section 16A provides that the grounds on which an order of
detention is made against any person in respect of whoma
decl aration is nmade under sub-section (2) or sub-section (3)
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of section 16A and any information or materials on which
such grounds are based "shall be treated as confidential and
shall be deemed to refer to matters of State and to be
agai nst the public interest to disclose and save as
ot herwi se provided in this Act, no one shall comunicate or
di scl ose any such grounds, information or material or any
docunent containing such ground, information or material."
Clause (b) of section 16A (9) provides that no person
agai nst whom an order of detention is nade under sub-section
(1) of section 3 shall be entitled to the conmunication or
di scl osure of any such ground, information or material, as
is referred toin clause (a) or the production to him of

ally docunent contai ning such ground, information or
mat eri al
409

I will deal wth the constitutionality of section

16A(9) later but on the assunption that it is valid, it is
plain that not only is a detenu in regard to whom the
necessary declaration is nade not entitled to be furnished
wi th the 'grounds of detention or the nmaterial or information
on whi ch —the grounds are based, but neither the Governnent
nor the of ficer passing the order of detention can
conmuni cate or disclose the grounds, material or information
they are deenmed to refer to matters of State and agai nst the
public interest to disclose In view of this cast-iron
prohibition, it is difficult to see how, at |east those
detenus falling within sub-sections (2) and (3) of section
16A can possibly establish, even prima facie a charge of
factual nmala fides It is the grounds of detention from which
generally a plea of nala fides is spelt out and if the court
has access to the grounds, the naterial and the infornmation,
it becones possible to unravel the real notive of detention

on the absence of these aids, a charge of fides can only The
a fling in the air and cannot” hope to succeed. The
observation in Mkhan Singh"s case, “therefore, that the
exercise, of a power mala fide can always be successfully
chal | enged could not apply to cases falling under sub-
sections (2) and (3) of section 16A, by reason of the
provi sions contained in sub-section (9) of that section

Turning to the constitutional —validity of “section
16A(9), the contention of the respondents is that clause (a)
of section 16A(9) by which the grounds of detention and the
information and materials on which the grounds are  based
shall be treated as confidential and shall be deemed to
refer to nmatters of State and to be against the public
interest to disclose is not a genuine rule of evidence but
is designed to encroach wupon the jurisdiction of the High
Courts under Article 226 of the Constitution and is,
therefore, void. It is urged that the amendnent made by the
Parlianment in the exercise of its ordinary |egislative power
cones into direct conflict with t he Hi gh Court’s
jurisdiction under Article 226 because it woul d be
i mpossi ble for any Hi gh Court to consider the validity of an
order of detention when a petition for habeas corpus cones
before it, if the law prohibits the disclosure of the
grounds of detention and the necessary infornmation or
materials to the High Court.

It is a relevant consideration for exam ning the charge
that the true purpose of section 16A(9) is to encroach on
the powers of the H gh Court wunder Article 226, that the
operation of section 16A itself is limted to the period
during which the two proclamations of enmergency dated
Decenmber 3, 1971 and June 25, 1975 are in operation or for a
period of 12 nonths from June 25, 1975 whichever period is
the shortest. Follow ng the proclamati ons of energency, the
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President has issued orders wunder Article 359 (1) By the
order dated Junc 27, 1975 the very locus standi of the
detenu to enforce any of his fundanental rights mentioned in
the Presidential order is taken away and consequently, there
is no mtter of substance into which the Hi gh Courts in the
exerci se of their wit jurisdiction can legitimtely
inquire. The injunction contained in section 16A(9) is from
this point of view innocuous, for it purports to create a
check

410

on a power which for all practical purposes has but a forma

exi stence. Section 16A(9) is in aid of the constitutiona

power conferred by Article 359(1) and further effectuates
the purpose of the Presidential order issued under that
Article. If so it cannot be decl ared unconstitutional

Quite apart fromthis position, | amunable to agree
that the rule enunciated in section 16A(9) is not a genuine
rule of~ evidence. It is true that grounds of detention used
to be ' disclosed before the enmergence of section 16A(9) but
that does not nmean that the grounds on which the order of
detention-is based or theinformation or naterials on which
the grounds are based are not or cannot be of a confidentia
nature. More likely than not, such grounds, material and
informati on would be of ~a confidential  nature relating to
matters of State which would be against the public interest
to disclose. Instead of |eaving each individual matter to be
j udged under section 123 of the Evidence Act by the Head of
the Department concerned, who can give or wthhold the
perm ssion as he thinks fit, Parliament woul d appear to have
consi dered that since the grounds, material and information
in detention cases are of a confidential nature, it would be
much nore satisfactory to provide that they shall be deened
to refer to matters of State.

If section 16A(9) is unconstitutional so would sections
123, 124 and 162 of the Evidence Act. Section 123 gives the
necessary discretion to the Head of the Departnent
concerned. By reason of section 124, the H gh Court cannot
conpel any public officer to disclose comunications nade to
himin official confidence if the officer considers that the
public interest would suffer by the disclosure. By section
162, the Hi gh Court cannot inspect a document if it refers
to matters of State. But these provisions do not constitute
an invasion of the H gh Court’s jurisdiction under Article
226. The writ jurisdiction of the Hi gh Court wunder that
Article has to be exercised consistently with the | aws nmade
by conpet ent | egislatures wthin the area of their
| egislative power. | do not think that it is open to any
Hi gh Court to say that the |aw nmay be ot herw se valid but
since it interferes with the High Court’s power to undertake
the fullest enquiry into the matter before it. the |aw
beconmes unconstitutional. The principles of res judicata and
estoppel, the conclusive presunptions of law and ‘various
provi sions of substantive |law deny a free play to courts in
the exercise of their jurisdiction. These are not for that
reason unconstitutional qua the Hi gh Court’s jurisdiction
under Article 226.

Counsel for the respondents cited the parallel of
section 14 of the Preventive Detention Act, 1950 which was
struck down by this Court in A K Gupalan v. The State(1l).
Sub-section (1) of that section provided, in substance,that
no court shall, except for certain purposes. allow any
statement to be nade or any evidence to be given before it
of the substance of any comunication of the grounds on
which a detention order was made agai nst any person or of
any representation nade by him Sub-section (2) of section
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14 made it an of fence for
(1) [1950] s.C. R 88.
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any person to disclose or publish without the previous
aut hori zation of the Government any contents or natter
purporting to be contents of any conmuni cati on or
recpresentation referred to in sub-section (1). The right to
enforce Article 22 of the Constitution was not suspended by
any Presidential order when Copalan’s ease was deci ded and
therefore the court was entitled to find whether that
Article was conplied with. The limts of judicial review
have to be co-extensive and commensurate with the right of
an aggrieved person to conplain of the inversion of his
rights. Since in Gopalan’s case, it was open to the detenu
to contend that the grounds of detention did not bear any
connection with the order of detention, the Court was
entitled to examine the grounds in order to determne
whet her-the plea of the detenu was well-founded. As section
14 debarred the court fromexamning the material which it

was entitled wunder the Constitution to examine, it was
declared ultra vires. (See pages 130-131, 217- 218, 244, 285
and 333). In the instant -ease the Presidential order

deprives the respondents of their very locus standi and
therefore section 16A(9) cannot be said to shut out an
inquiry which is other wise within the jurisdiction of the
H gh Court to nmake

Rel i ance WAS ' al so placed by the respondents on the
decision of this Court in Mhd. Magbool Danmpol v. State of
Jammu and Kashmir("™) in which it “was observed that the
proviso to section 8, -which was inserted by the Jamu and
Kashmr Preventive Denotation (Amendnment) Act, 1967, woul d
have been unconstitutional if it had the same effect as
section 14 of the Preventive Detention Act was found to have
i n Gopal an’s case Damoo’ s case di d not involve any question
of privilege at all and in fact the relevant file was
produced by the Government for the perusal of the High
Court. The <case also did not involve any question under
Article 359(1) and the effect of a provision Iike section
16A(9) was not even hypothetically considered the Court.

The view of the Bombay Hi gh Court that section 16A(9)
may be read down so as to enable the court to exani ne the
forbidden material is inpossible to sustain. Wat use can a
court make of material which it cannot disclose to the
detenu and how can it forma judicial opinion on nmatters not
disclose to a party before it? The Hi gh Court, at the
hi ghest, could satisfy its curiosity by tasting the
forbidden fruit but its secret scrutiny of the grounds and
of the file containing the relevant information and materia
cannot enter into its judicial verdict. G

I am therefore of the opinion that the chall enge nmade
by the respondents to the constitutionality of - section
16A(9) nust fail

Section 18 need not detain me |ong because it nerely
decl ares that no person who is detained under the Act shall
have any right to personal liberty by virtue of natural |aw
or common law, any. the 'natural |law theory was di scarded
i n Kesavanadun Bharati’s(’)

(1) [1972] 2 S. C R 1014.

(1) [1973] Supp. S. C R 1I.
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case and |ikewise the comon law theory was rejected in
Makhan Singh’s case. The section only declares what was the
true law prior to its enactnent on June 25, 1975. The
amendment of section 18 by the substitution of the words "in
respect of whomall order is made on purported to be made
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under section 3" in place of the words 'detai ned under this
Act" does not render the section open to a challenge on the
ground of excessive delegation. The words "purported to be
made" have been inserted in order to obviate the challenge
that the detentionis not in strict confornmity wth the
M SA. Such a challenge is even otherwsie barred under the
Presidential order. The object of the added provision is not
to encourage the passing of |aw ess orders of detention but
to protect during enmergency orders which nay happen to be S
in less than absolute conformity wth the MSA The
executive is bound at all tinmes to obey the nmandate of the
| egi sl ative but the Presidential order bars during a certain
period the right to conplain of any deviation from that
rul e.

In nunmerous cases detenus have been released by this
Court and by the Hi gh Courts on. the ground that there is no
nexus between the grounds of detention and the object of the
| aw under . which the order of detention is nade or that the
acts conplained of are too distant in point of tine to raise
an apprehension that the past con duct of the detenu is
likely to project itself into the future or that the ground
are too vague for the formation even of subjective
sati sfaction or that i rrel evant and ext raneous
consi derations have materially influenced the mnd of the
detaining authority. On sone few occasions detention orders
have al so been set /aside on the ground of factual nala
fides. An unconditional Presidential order obliterates this
jurisprudence by striking at the very root of the matter.
locus of the detenu is its chose in target and it deprives
himof his legal <capacity to nmobve any -court for the
vindication of his rights to the extant that ‘they arc
nentioned in the Presidential order. I'n their passion for
personal |iberty courts had evolved, carefully and
| aborously, a sort of "detention-jurisprudence" over the
years with the sale object of ~ensuring that the executive
does not transcend its duty under the law. In |egal theory
that obligation still remains but its violation will now
furnish no cause of action. at least to an extent. and to a
significant extent. Amidst the clash of arns and conflict of
i deol ogies, lawms wll now be silent —but in-times when the
Nation is believed to be going through great strains and
stresses, it nmay be necessary to entrust sweeping powers to
the State. And it is no smail confort that those powers are
granted with the consent of the Parlianent. The peopl e of
this country are entitled to expect when they  go to the
bal | ot - box that their chosen representatives wll not
willingly suffer an erosion of the rights of the people. And
the Parliament. while arming the executive wth great and
vast powers of Governnent, may feel fairly certain that such
powers will be reasonably exercised. The periodical reviews
of detention orders. the checks and counter-checks which the
| aw provi des and above al
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the lofty faith in denmocracy which ushered the birth of the
Nation will, h | hope, elimnate all fear that great powers

are capable of the greatest abuse. Utimately, the object of
depriving a few of their liberty for a tenporary period has
to be to give to many the perennial fruits of freedom
| find it not so easy to summarize my conclusions in
simple, straightforward sentences. The many-sided issues
arising before us do not admt of a nonosyllabic answer-
'yes', or "no'. Al the sanme these broadly are ny
concl usi ons:
(1) The order issued by the President on June 27,
1975 under Article 359(1) of the Constitution
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(2)

(3)

(4)

(5)

(6)

(7

does not suspend the fundanental principle
that all executive action must have the
authority of law to support it. Nor does the
Presidential order give to the executive a
clatter to disobey the laws made by the
Parliament, which is the supreme |aw making
aut hority.

The aforesaid Presidential order, however,
deprives a person of his |ocus standi to nove
any court, be it the Suprene Court or the
H gh Court, for the enforcement of his
fundanental rights which are nentioned in the
order. Such deprivation or suspension ensures
during the period that the Proclamation of
Emergency is in force or for such shorter
peri od as may be specified in the order

The dom nant purpose of the petitions filed
by the respondents in the High Courts is to
obtain an order of release fromdetention by
enforcing the right to personal |iberty. The
purpose is ~not to obtain a nmere declaration
that the “order of detention is wultra vires
the Act™ under which it is passed. The former
plea‘is barred by reason of the Presidentia
order. The latter plea is also barred because
regard nust be had to the substance of the
matter and not to the form in which the
relief is asked for.

The Presidential ~order dated June 27, 1975
baring  investigation or inquiry into the
guesti on whether the order  of detention is
vitiated by nala fides factual or legal, or

whet her it is based on extraneous
consi derations or whet her the detai ni ng
aut hority had reached hi s subj ecti ve

satisfaction validly on proper and relevant
mat eri al

Whet her or not Article 21 of the Constitution
is the sole repository of the right to
personal liberty, in apetition filed in the
H gh Court under Article 226 of the
Constitution for the release of a person
det ai ned under the M SA, no relief by way of
rel easing the detenu can be granted because
no person has the |legal capacity to nove any
court to ask for such

relief. The Presidential order | takes . away
such legal capacity by including Article 21
within it. the source of the right to
personal liberty is immterial because the
words" "conferred by" which occur i Article
359(1) and in the Presidential order are not
words of limtation.

The Presidential order does not bring about
any amendnent of Article 226 and is not open
to chal l enge on that ground.

The Presidential order neither bars the right
of an accused to defend his personal liberty
in the court of first instance or in a higher
court, nor does it bar the execution of
decrees passed against the Governnent, nor
does it bar the grant of relief other or |ess
than the rel ease of t he det enu from
det enti on.
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(8) Section 16A(9) of the MSA is not
unconstitutional on the ground that it
constitutes an encroachment on the wit
jurisdiction of the H gh Court under Article
226. There is no warrant for reading down
that section so as to allow the court to
i nspect the relevant files to the exclusion
of all other parties.

(9) Section 18 of the M SA does not suffer from
the vice of excessive delegation and is a
valid piece of |egislation.

And so we go back to The Zamora(l)', Rex .
Hol I i day(2), Liversidge 'wv. Anderson(3), Geene v. Secretary
of State(’). A jurisdiction of suspicion is not a forumfor

objectivity. "These who are responsi ble for nationa
security nust be the sole judges of what the nationa
security requires"; "However precious the personal |iberty

of the ~subject may be, there is something for which it may
wel |l be, /'to some extent, sacrificed by I|egal enactnent,
nanel y, national success in the war, or escape from nationa
pl under or_ enslavenent". As a result, perhaps the only
argunent which the court can entertain is whether the
authority which passed the order of detention is duly
enpowered to pass it, whether the detenu is properly
identified and whether on the face of the order the stated
purpose of detentionis wthinthe terns of |aw These
guestions, in alnost all cases, will have an obvi ous answer.
Counsel after . counsel expressed  the fear that during

the energency, the executive may whip and strip and starve
the detenu and if this be our judgnent, even shoot hi m down.
Such m sdeeds have not tarnished the record of Free India
and | have a dianond-bright, dianond-hard hope that such
things will never cone to pass.

(1) [1916] 2 A C 77

(2) [1917] A. C. 260, 271

(3) [1942] A. 206.

(4) [1942] A 284.
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BHAGMTI, J.-These appeals by special leave raise
i ssues of gravest constitutional inportance.. They affect
personal |iberty which is one of our nmobst cherished freedomns

and inmpinge on the rule of |aw which 1is one of the great
principles that lies at the core of constitutional denocracy
and gives content to it. Does a Presidential order under
Article 359, «clause (1) specifying Article 21 silence the
mandate of the [aw and take away personal liberty by making
it unenforceable in a court of law, or does judicia
scrutiny of legality of detention stand untouched and
uni nmpaired, so that, despite such Presidential order, a
person who is illegally detained can seek his freedom by
invoking the judicial Process. That 1is the “anodizing
guestion before the Court.

The facts giving rise to these appeal s have been fully
set out in the judgment of my Lord the Chief Justice and it
is not necessary for ne to reiterate themas nothing turns
on the facts. None of the wit petitions out of which these
appeals arise has in fact been finally disposed of on
nerits. Barring the wit petitions before the Rajasthan H gh
Court and the Nagpur Bench of the Bonbay Hi gh Court, where
one additional question has been considered, the only
guestion that has been decided in these wit petitions is as
to their maintainability. in view of the Presidential order
dated 27th June, 1975 issued under Article 359, clause (1)
of the Constitution. The Hi gh Courts of Allahabad, Madhya
Pradesh, Andhra Pradesh, Del hi, Karnataka and Raj ast han and
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the Nagpur Bench of the Bonmbay Hi gh Court before whomthese
wit petitions were heard on the prelimnary issue as to
mai ntainability, took the view that the Presidential order

dated 27th June, 1975, di d not whol | y bar t he
mai ntai nability of these petitions, but left open certain
grounds of challenge which could yet be urged against the
validity of the order of detention. These different High
Courts were not agreed upon what were the grounds of
chal | enge which were thus available to an applicant despite
the Presidential order dated 27th June, 1975. There were
di fferences of opinion anongst them but for the purpose of
the present appeals, it 1is not necessary to refer to those
differences as they are not material. The Rajasthan Hi gh
Court and the Nagpur Bench of the Bonbay Hi gh Court also
considered the interpretation and validity of section 16A
sub-section (9) of the Miintenance of Internal Security Act,
1971 and while the Rajasthan High Court accepted the
interpretation of that sub-section canvassed on behalf of
the Governnent and wupheld its wvalidity even on that
i nterpretation, the Nagpur Bench of the Bonbay H gh Court
held the sub-section to be valid by reading it down so as
not to exclude the power of the H gh Court under Article 226
of the Constitution to call for the grounds, information and
materials on which the -order of detention was based. Since
inthe viewof these H gh Courts, the wit petitions filed
by the detenus were naintainable, though on certain limted
grounds of challenge, each of the wit petitions was
directed to be set 'down for hearing on nerits. There- upon
each of the aggrieved State Governnents obtained specia

| eave to appeal against the decision of the concerned H gh
Court and that is how the present appeals have cone before
this Court.

416

Two questions arise for consideration in these appeals.
They have been fornulated by the |earned Attorney Genera
appearing on behalf of the Union of India in the follow ng
terns:

(1) Wether, in viewof the Presidential / order
dated June 27, 1975 wunder clause (1) of
Article 359, any wit petition under Article
226 before a High Court for habeas corpus to
enforce the right to personal liberty of a
person detai ned under M SA on the ground that
the order of detention or the continued
detention is for any reason, not under-or in
conpliance Wth M SA i s mai ntainable ?

(2) If such a petition is maintainable, what is
the scope or extent of judicial scrutiny,
particularly, in view of tile sai d
Presidential order nentioning, inter /alia,
clause (5) of Article 22 and al so in view of
sub-section (9) of section 16A of M SA?

So far as the second question is concerned, it nmay be
poi nted out straightaway that the |earned Attorney Genera
with his wusual candor conceded that if his first contention
inregard to maintainability of a wit petition for habeas
corpus is not accepted and the wit petition is held
mai nt ai nabl e, the area of judicial scrutiny would remain the
same as laid down in the decisions of this Court, subject
only to the qualification that the grounds, information and
materials, on which the order of detention is based, would
not be available either to the detenu or to the H gh Court
by reason of suspension of enforcement of the right
conferred by clause (S) of Article 22 and the enactnent of
section 16A, sub-section (9) of the Mintenance of Interna
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Security Act, 1971. The only point which would, therefore,
require to be considered under the second question is in
regard to the interpretation and validity of sub-section (9)
of section 16A.

Before we proceed to consider the first question which
turns on the true interpretation and effect of the
Presidential order dated 27th June, 1975, it would help to
place the problemin its proper perspective if we first
examne what is an energency and how institutions and
procedures different from those in normal times are
necessary to conbat it. It would be both profitable and
necessary to enbark upon this inquiry, because Article 359,
clause (1) under which ‘the Presidential order dated 27th
June, 1975 has been issued is a consequential provision
whi ch cones into operation when a Procl anmation of energency
is issued by the President under Article 352. It is evident
that a national enmergency creates problens for a denocracy
no |ess than for ot her governments. A totalitarian
Gover nnent nay handl e such a situation wi t hout
enmbarrassnent. But the apparent necessities evoked by danger
often conflict gravely with the postul ates of constitutiona
denocracy. The question arises-and that was a question posed
by Abraham Lincoln on-July 4, 1861: can a denoc-
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ratic constitutional government beset by a nati ona
enmergency be strong enough to maintain its own existence
without at the sane tine being so strong as to subvert the
liberties of the people it has been instituted to defend.
This question is answered affirmatively by the incontestable
facts of history if we have regard to the experience of
emer gency governnents of three |arge nodern denocraci es-the
United States, Geat Britain and France. There is no reason
why the Indian experience should be otherw se, if the basic
nornms of constitutionalismin assunption of emergency powers
are observed. \What are these basic norns in a constitutiona
denocracy and what is the purpose behind assunption of
enmer gency powers are matters ‘which | shall presently
di scuss. But before | do so, let ne first consider what are
the different types of energency which my plague the
governnent of a country.

There are three types of crisis in the Ilife of “a
denocratic nation, three well defined threats to its
exi stence both as nation and denocracy. The first of these
is war, particularly a war to repel invasion when "a State
nmust convert its peace-tine political and social order into
a war-time fighting machine and over-match the skill and
efficiency of the eneny". There may be actual war or threat
of war or preparations to neet inmm nent occurrence of war,
all of which may create a crisis situation of the gravest
order. The necessity of concentration of greater powers in
the Government and of contraction of the normal “politica

and social |liberties cannot be disputed in such a | case,
particul arly when the people are faced with a gri mhorror of
nati onal enslavenent. The second crisis is threat or

presence of internal subversion calculated to disrupt the
life of the country and jeopardize the existing of the
constitutional government. Such activity may stem from a
variety of causes. Perhaps the nost comon is disloyalty to
the existing formof governnent, often acconpanied by a
desire to effect changes by violent neans. Another cause may
be strong disaffection with certain governnent policies.
Conmunal dermands for States within the Federal on linguistic
or religious lines may fall within this category. O the
presence of powerful lawess elenents with perhaps no
political notivation, but for various reasons beyond the
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scope of ordinary machinery of the law, nay give rise to
this problem The third crisis, one recognised particularly
in nodern times as sanctioning energency action by
constitutional government, is break down or potential break
down of the economy. It nust be recogni sed that an econonic
crisisis as direct a threat to a nation’s continuing
constitutional existence as a war or internal subversion

These are three kinds of enmergencies which nay ordinarily
i mperil the existence of a constitutional denocracy.

Now, it is obvious that the conplex system of
gover nment  of a constitutional denocratic State is
essentially designed to function wunder normal peacefu
conditions and is often ‘unequal to the exigencies of a
nati onal crisis. Wen there is an energency arising out of a
nati onal

29-833 Sup ClI/76
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crisis, a constitutional denocratic governnent has to be
temporarily altered to whatever degree necessary to overcone
the peril . _and restore normal conditions. This alteration
i nvari abl'y invol ves governnent of a stronger character. The
government has to assune |arger power in order to neet the
crisis situation and-that neans that the people would have
fewer rights. There can be no doubt that crisis governnent
nmeans strong and arbitrary governnent and as pointed out by
Cecil Carr in his article on "Crisis Legislation in Geat
Britain" published during the Second Wrld War "in the
eternal dispute between Governnent and liberty, crisis neans

nore government and less library.” In fact Scrutton, L.J.
never a ful some admrer of government departments, nade the
classic remark in his judgnent in Ronnfeldt v. Phillips(’)

that war cannot be carried on according to the principles of
Magna Carta and there nust be same nodification of the
liberty of the subject in the interests of the State. The
maxi m sal us populi suprema | ex esto, that is publicsafety is

the highest Ilaw of all, nust prevail in times of crisis and
the people nust submit to tenporary abdication of their
constitutional liberties in order to enable the governnent

to conbat the crisis situation which m ght otherw se destroy
the conti nued exi stence of the nation

VWile dealing with the energency powers which may be
assumed by a constitutional denocracy to deal effectively
with a national crisis, it is necessary to refer to the
celebrated wit of habeas corpus. It is the nost renowned
contribution of the English conmon |aw to the protection of
human liberty. It is one of the nmobst ancient wits known to
the Common Law of England. It is a wit of “imrenoria
antiquity "throwing its roots deep into the genius" of the
Common Law. It is not necessary to trace the early history
of this wit which is to be found in the decision of this
Court in Kanu Sanyal v. District Magistrate, Darjeeling &
ors (2) Sufficeit to state that by the 17th Century this
wit had assuned great constitutional inportance as a device
for inmpugning the validity of arbitrary inprisonment by the
executive and by invoking it, a person unlawfully inprisoned
could secure his release. As pointed out by Holdsworth in

Vol. 1 of his "History of English Law', "its position as the
nost efficient protector of the liberty of the subject was
unquestioned after the great Rebellion". It was for this

reason that nen began to assign as its direct ancestor the
clauses of the Magna Carta which prohibited inprisonnent
wi thout due process of law This may not be strictly
accurate, but there can be no doubt that, far nore effective
than any other remedy, this wit helped to vindicate the
ri ght of freedom guaranteed by the fambus words of the Magna
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Carta. The decision in Darnel’s case(3) was a set-back in
the struggle for liberty since it eroded to sone extent the
ef fectiveness of the wit by taking the viewthat a return
that the arrest was "by the special command of the King" was
a good and sufficient return to the wit, which nmeant that a
| awful cause of inprisonment was shown. But the Petition of
Ri ght. 1627 overruled this decision by declaring such a case
of inprisonnment to

(1) 35 Tines Law Reports 46

(2) [1973] 2 s.C C. 674.

(3) (1627) 3 ST 1.
419

be unlawful. |In the sanme way, it was enacted in the Habeas
Corpus A Act, 1640 abolishing the Star Chanber that any
person commtted or inprisoned by order of the Star Chanber
or simlar bodies or by the  command of the King or of the
Counci| should have his~ habeas corpus. There were also
various other defects which were revealed in course of tine
and with 'a view to renedying those defects and nmmking the
wit nore efficient as an instrunent of securing the liberty
of the subject unlawfully detained, reforns were introduced
by the Habeas Corpus Act, 1679, and when even these reforns
were found insufficient, the Habeas Corpus Act, 18 1 6 was
enacted by which the benefit of the provisions of the Habeas
Corpus Act, 1679 was nmade available in cases of civi
detention and the judges were enpowered to inquire into the
truth of the facts set out in the return to the wit. The
machi nery of the wit was thus perfected by legislation and
it becane one of the nmpst inportant safeguards of the
liberty of the subject and, as pointed out by Lord Hal sbury,
L.C., in Cox v. Hakes, (i) it has throughout "been |jeal ously

mai ntai ned by courts of law as a check wupon the illega
usurpation of power by the executive at the cost of the
liege .

Now, in the United States of America, the right to this
inmportant wit of habeas corpus by neans of which the
liberty of a citizen is protected against arbitrary arrest,
is not expressly declared in the Constitution, but /it is

recognised in Article I, Placitum9, «clause (2) of the
Constitution which declares that "The privilege of the wit
of habeas corpus shall not be suspended, unless, when in
cases of rebellion or invasion, the public safety my
require it". Cooley in his "General Princi ples of

Constitutional Law in the U S. A" points out: The privilege
of the wit consists in this: that, when one conplains that
he is unlawfully inprisoned or deprived of his liberty, he
shal |l be brought w thout delay before the proper court or
magi strate for an exam nation into the cause of. his
detention, and shall be discharged if the detention is found
to be unwarranted. The suspension of the privilege consists
in taking away this right to an imediate hearing and
di scharge, and in authorising arrests and detentions w thout
regul ar process of law " The suspension of the privilege of
the wit does not legalise what is done while it continues:
it merely suspends for the tine being the renmedy of the
wit.

The decision of Chi ef Justice Taney in ex P
Merryman(2) contains the |eading American discussion of the
suspension of the wit of habeas corpus in a tenporary
emergency. In the spring of 1861. the eve of the Anmerican
Cvil War, President Lincoln was confronted by a state of
open insurrection in the State of Maryland followi ng the
fall of Fort Sunter on April 15. Railroad comunication to
the northern United States had been severed by the
Maryl anders on April 20 and the Sixth Massachusetts Mlitia
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reached Washington only after fighting its way through the
City of Baltinmobre. In these circunstances and under the
increasing threat of secession, President Lincoln issued a
Procl amation on April 27 authorising General Pinfield Scot
to suspend H

(1) [1890] 15 A. C.506.

(2) 17 Fed. Cas. 144 (C. C. D. M. 1861).
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the wit of habeas corpus "at any point on or in the
vicinity of the military line which is now, or shall be used
bet ween the Cty of Phi | adel phia and the Gty of
Washi ngton". Another Proclamation of July 2 extended this
power to a simlar area between Wshington and New York
John Merryman who was a  Marylander openly recruited a
conpany of soldiers to  serve in the Confederate Arny and
becarme their drill master and in consequence he was arrested
by the army of Lincoln and hel d prisoner in Fort MHenry. He
applied for a wit ~of habeas corpus and, despite the
Presidential authorisation suspending the wit, the Suprene
Court presided over by Chief Justice Taney granted the wit
on the viewthat the power to suspend the privilege of the
wit is a legislative power and the President cannot
exercise it except as authorised by law Hi story tells us
that President Lincoln declined to inplement the order of
the Supreme Court and this would have led to a nmjor
constitutional crisis, but the Congress hastened to resolve
the controversy by  enacting |legislation authorising the
President to suspend the privilege of the wit whenever in

his judgnent the public safety requires it.. It would,
therefore, be seen that evenin United States of Anerica,
where personal liberty is regarded as one of the nost prized

possessions of man, the Congress has the power to suspend
the wit of habeas corpus and this power has been exercised
in the past, though very sparingly.

So also in Geat Britainthe wit of habeas corpus
which, as My points out, "is wunquestionably the first
security of liberty" and which "protects the subject from
unf ounded suspicions, from aggressions of power" has been
suspended, again and again, in periods of public danger or
appr ehensi on. Parlianent, convinced of the exigencies of the
situation, has on several occasions suspended, for the time
being, the rights of individuals in the interests of the
State. This of course has had the effect of arming the
executive with arbitrary power of arrest by making it
i mpossible for a person detained to secure his rel ease even

if his detentionis illegal. It has resulted in great
dimnution in the interest of personal freedom for,
suspensi on of habeas corpus is verily, in substance and
ef fect, suspension of the right of personal liberty granted

in Magna Carta, But it has been justified on the ground that
what ever be the tenporary danger of placing such power in
the hands of the Governnent, it is far | ess than the danger
with which the constitution and the society are threatened,
or to put it differently "when danger is immnent, the
liberty of the subject nmust be sacrificed to the paranount
interests of the State". Myreover, on each occasion when the
wit of habeas corpus has been suspended, the suspension of
the wit has invariably been foll owed by an Act of |Indemity
"in order to protect officials concerned from the
consequences of any incidental illegal acts which they m ght
have commtted wunder cover of suspension of the propogative
wit"., During the period of enmergency, nmany illegalities
m ght have been committed by the executive in order to dea
with a crisis situation and all such illegalities have been
retrospectively legalised by an I ndemmity Act.
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| may nowturn to consider the enmergency provisions
under our Constitution. Unlike nmany of t he ol der

constitutions, our Constitution speaks in detail on the
subj ect of enmergency in Part XVIII. That Part
421

consists of a fasciculus of Articles fromArticle 352 to
Article 360. A Article 352 enacts that if the President is
satisfied that a grave energency exists whereby the security
of India or of any part of the territory thereof is
threatened, whet her by war or external aggression or
internal disturbance, he my, by Proclamation, make a
declaration to that effect and such Proclamation is required
to be laid before each House of Parlianent and approved by
resol utions of both Houses before the expiration of two
nonths. It is not necessary that there should be actua

occurrence of war ~or external aggression or interna

di sturbance in order to justify a Proclamtion of Energency.
It is enough if there-is immnent danger of any such crisis.
It will be seen that this Article provides for energencies
of the first two types nentioned above. The third type of
enmergency threatening the financial  stability of India or
any part thereof is dealt with in Article 360 but we are not
concerned with it and hence it is not necessary to consider
the provisions of that Article. So far as the energencies of
the first tw types are concerned, the constitutiona

implications of a declaration of enmergency under Article 352
are much wider than in the United States or Great Britain

These are provided for in the Constitutioniitself. In the
first place, Article 250 provides that while a Procl amation
of Emergency is in operation, Parlianent shall  have the
power to nake laws for the whole or ~any part of the
territory of India with respect to any of the natters
enunerated in the State List, which nmeans that the federa

structure based on separation of powers is put out of action
for the tine being. Secondly, Article 353 declares that
during the tinme that Proclamation of Emergency is in force,
the executive power of the Union of India shall extend to
the giving of direction to any State as to the manner in
which the executive power thereof is to be exercised and
this provision also derogates fromthe federal principle
which forms the basis of the Constitution. If there is non-
conpliance by any State wth the directions given by the
Uni on under Article 353, such non-conpliance nmay attract the
provisions of Article 356 and 'President’s rule’ " may  be
i mposed under that Article and in such event. ~ Parlianent
may, under Article 357, clause (1), confer on the President
the power of the Ilegislature of the’ State to nmake | aws or
to delegate such legislative power to any other authority.
This not only contradicts the federal P principle, but also
strikes at the root of representative form of Government.
Then there are two Articles, Article 358 and Article 359
whi ch set out certain inmportant consequences of Proclamation
of Energency and they read as foll ows:

"358. While a Proclamation of Emergency is in
operation nothing in article 19 shall restrict the
power of the State as defined in Part IIl to nake any
law or to take any executive action which the State
woul d but for the provisions contained in that Part be
conpetent to make or to take, but any law so nade
shall, to the extent of the inconpetency. cease to have
effect as soon as the Proclanmation ceases to operate,
except as respects things done or onitted to be done
before the | aw so ceases to have effect.

"359. (1) Where a Proclanation of Energency is in
operation, the President may by order declare that the
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right to
422
nove any court for the enforcement of such of the
rights conferred by Part 1l as may be nentioned in the
order and all proceedings pending in any court for the
enforcenent of the rights so mentioned shall remain
suspended for the period during which the proclanmation
isin force or for such shorter period as nmay be
specified in the order
(1A) Wiile an order made under clause (1) mentioning
any of the rights conferred by Part 11l is in
operation, nothing in that Part conferring those rights
shall restrict the power of the State as defined in the
said Part to nake any law or to take any executive
action which the State would but for the provisions
contained in that Part be conpetent to make or to take,
but any law so made shall, to the extent of the
i nconpet ency, cease to have effect as soon as the order
af oresai d ceases to operate. except as respects things
done or onmitted to be done before the | aw so ceases to
have effect.
(2) An order made as aforesaid nay extend to the
whol e or any part of the territory of India.
(3) Every order made under clause (1) shall, as
soon as nay be after it is nade, be laid before each
House of Parlianent."
It may be pointed out that clause (1A) did not formpart of
Article 359 when the Constitution was originally enacted but
it was introduced with retrospective effect by the
Constitution (Thirty-ei ghth Amendnent) Act, 1975. W are not
directly concerned in these appeals with the interpretation
of Article 358 and clause (1A) of Article 359, but in order
to arrive at the proper neaning and effect of clause (1) of
Article 359, it will be relevant ~and somewhat wuseful to
conpare and contrast the provisions of Article 358 and
clause (1A) of Article 35 on the one hand and cl ause (1) of
Article 359 on the other

It would be convenient at this stage to set out the
various steps taken by the Government of India fromtinme to
time in exercise of the enmergency  powers conferred under
Part XVIIl of the Constitution. Wen hostilities broke out
with Pakistan in the beginning of Decenber 1971, the
President issued a Proclamation of Energency dated 3rd
Decenmber, 1971 in exercise of the powers conferred under
clause (1) of Article 352 declaring that "a grave energency
exi sts whereby the security of India is threatened by
external aggression". This was followed by two orders, one
dated 5th Decenber, 1971 and the other dated 23rd Decenber,
1974, issued by the President under <clause (1) of Article
359. It is not necessary to reproduce the terns of these two
Presidential orders since they were subsequently rescinded
by a Presidential order dated 25th Decenber, 1975 i ssued
under cl ause (1) of Article 359. VWhilst the first
Procl amati on of Energency dated 3rd Decenber, 1971 based on
threat of external aggression continued in force, the
Presi dent issued another Proclamation of Enmergency dated
25th June, 1975 declaring that "a grave enmergency exists
whereby the security of Indiais threatened by interna
di sturbance". This Procl amation of Energency was al so issued
in exercise of the powers confer red under Article 352,
clause (1) and it was followed by a fresh Presi -
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dential order dated 27th June, 1975 wunder clause (1) of
Article 359. A The President, by this order made under
clause (I ) of Article 359, declared that "the right of any
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person, (including a foreigner) to nove any court for the
enforcenent of the rights conferred by Article 14, Article
21 and Article 22 of the Constitution and all proceedi ngs
pending in any court for the enforcenent of the above
mentioned rights shall remain suspended for the period
during which the Proclamations of Enmergency nade under
clause (1) of Article 352 of the Constitution on the 3rd
Decenber, 1971 and on the 25th June, 1975 are both in
force". The wit petitions out of which the present appeals
arise were filed after the issue of this Presidential order
and it was on the basis of this Presidential order that it
was contended on behalf of the State Governnments and the
Uni on of India that the wit petitions wer e not
mai nt ai nabl e, since, by 'noving the wit petitions, the
det enus sought enforcement of the right of conferred by
Article 21. This contention was substantially negatived by
the High Courts and hence the present appeals were brought
by the ~State Governnents and the Union of India raising the
sanme contention as to the maintainability of the wit
petitions. It nmay be pointed out that whilst the present
appeal s were pending before this Court, the President issued
anot her order dated 8th January, 1976 under clause (1) of
Article 359 suspending the enforcement of the rights
conferred by Article 19.. This Presidential order is not
material, but | have ‘referred to it nmerely for the sake of
conpl et eness.

Now the orders of detention chal lenged by the detenus
inthe different wit petitions were all expressed to be
made in exercise of the powers conferred by section 3 of the
Mai nt enance of Internal Security Act, 1971. The detenus
chal | enged them on various grounds, nanely, the orders of
detention were not in accordance with the provisions of the
Act, they were not preceded by the requisite subjective
satisfaction, which constitutes the foundation for the
maki ng of a valid order of detention, they were actuated by
malice in lawor nmalice in fact or they were outside the
authority conferred by the Act.  The substance of these
grounds according to the Union of India and the /State
Covernments, was that, by these orders of detention, the

det enus, were deprived of their personal liberty otherw se
than in accordance with the procedure established by |aw
This constituted infraction of the fundanmental right

conferred by Article 21 and the wit petitions of the
det enus were, therefore, clearly proceedi ngs for enforcenent
of that fundamental right. But by reason of the Presidentia
order dated 27th June, 1975, the right to nove any court for
enforcenent of the fundanmental right conferred by Article 21
was suspended during the period when the Proclanmations of
Energency dated 3rd Decenber, 1971 and 25th June, 1975 were
in force and, therefore, the detenus had no | ocus standi to
file the wit petitions and the wit petitions were barred.
The answer to this contention given on behalf of the detenus
was-and here we are setting out only the broad genera
argunent-that Article 21 merely defines an area of free
action and does not confer any right and hence it is outside
the scope and anbit of Article 359, <clause ( | ) and
consequently outside the Presidential order itself. It was
al so urged on behalf of the detenus that it is a basic
principle of the rule of

424

law that no menber of the executive can interfere with the
liberty of a person except in accordance wth law. The
principle of the rule of |aw was recogni sed and decl ared by
the Judicial Committee of the Privy Council in Eshugbayi
Eleko v. Oficer Adm nistering the Governnent of Nigeria(l)
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and it was uniformy administered by courts in India as the
law of the land prior to the comng into force of the
Constitution. It was consequently law in for in the
territory of India imrediately before the comencenent of
the Constitution and by reason of Article 372, it continued
in force ever after the comng into force of the
Constitution and since then it has been repeatedly
recogni sed and adopted by this Court as part of Indian
jurisprudence in several decided cases. Myrreover, apart from
bei ng continued wunder Article 372 as lawin force, this
principle of the rule of law stens fromthe constitutiona

schene itself which is based on the doctrine of distribution
of powers anmongst di fferent bodi es created by the
Constitution. Under the constitutional scheme the executive
isa limted executiveand it is bound to act in accordance
with law and not go against  it. This obligation of the
executive not to act to the detrinment of a person without
the authority of law  can be enforced under Article 226 by
i ssue of a wit "for any other purpose". Wen a detenu files
a petition under Article 226 challenging the validity of the
order of _detention on the ground that it is not in
accordance wth the Act or 1is outside the authority
conferred by the Act, he seeks to enforce this obligation
agai nst the State Gover nnment and the suspensi on of
enforcenent of the fundanental right under Article 21 does
not affect the mamintainability of his  wit petition. The
detenus al so contended that in any  event  the right to
personal liberty was a statutory right and the suspension of
the fundanental right conferred by Art. 21 did not carry
with it suspension of the enforcement of this statutory
right. The Union of India and the State Governnents rejoined
to this contention of the detenus by saying that Article 21
was the sole repository of the right of personal liberty and
there was no conmon |aw or statutory right in a person not
to be deprived of his personal I'iberty except in accordance
with law, apart from that contained in Article 21 and
therefore, the wit petitions filed by the detenus were in
substance and effect petitions for enforcenment of ‘the right
conferred by Article 21 and ~hence they ~ were not
mai nt ai nabl e.

Before we proceed to consider these contentions which
have been advanced before wus, it 1is necessary to remnd
oursel ves that the energency provisions in Part XVIII of the
Constitution nmake no distinction whether the energency is on
account of threat to the security of India by war or
external aggression or on account of threat to the security
of India by internal disturbance. The same provisions are

applicable alike in bot h situations of emer gency,
irrespective of the reason for which energency, has / been
decl ared. The | egal consequences are the sanme,/ and,

therefore, whatever interpretation we place on Article 359,
clause (1) in the present case which relates to declaration
of energency on account of internal disturbance woul d apply
equal Iy where the enmergency is declared on account of war or
external aggression by a hostile power. If we take the view
that the Presidential order wunder Article 359, clause (1)
suspendi ng enforcenment of

(1) [1931] A C 662.
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Article 21 does not bar the renedy of a detained person to
seek his release on the ground that his detention is
illegal, it would be open to a detained person to chall enge
the legality of his detention even when there is emergency
on account of war or external aggression, because, barring
Article 359, there is no other provision in the Constitution
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whi ch can even renptely be suggested as suspendi ng or taking
away the right to nove the Court in cases of illega
detention. The consequence would be that even in a perilous
situation when the nation is engaged in nortal conbat with
an eneny, the courts would be free to exam ne the legality
of detention and even if a detention has been nmade for
efficient prosecution of the war or protecting the nation
agai nst eneny activities it would be liable to be struck
down by the courts if some procedural safeguard has been
vi ol ated though it my be bona fide and t hr ough
i nadvertence. This would inperil national security and the
Government of the day would be helpless to prevent it. The
gquestion is: whether such is the interpretation of Article
359, clause (1). O course, if that is the only possible
interpretation, we nust give effect to it regardl ess of the
consequence, leaving it to the constituent authority to
amend the Constitution, if it so thinks fit. But we may ask
oursel ves: coul d the Constitution-nmakers have intended that
even in times of war or external aggression, there should be
no power inthe President, as the head of the Nation, to bar
judicial scrutiny into legality of detention. It nmay be
pointed out that even in the United States of Anerica, the
Presi dent has power under ~Article I Placitum9, clause (2)
of the United States Constitution to suspend the privilege
of the wit of habeas corpus "when in cases of rebellion or
i nvasion the public safety may require it". The British
Parliament has also on several occasions in the past
suspended the wit of habeas  cor pus by legislative
enactment, though in limted cl asses of cases. The
Constitution-makers were obviously aware that even in these
countries which are essentially denocratic in character and
where the concept of constitutional government has had its
finest flowering, the power to exclude judicial review of
legality of detention through the means of a wit of habeas
corpus has been given to the Supreme legislature or the head
of the State and they must have realised that this was a
necessary power in times of national peril occasioned by war
or external aggression. Could the Constitution-nakers have
intended to onit to provide for confernent of this power on
the head of the State in our Constitution ?

We nust al so disabuse our mind of any notion that the
emer gency decl ared by the Procl amati on dated 25th June, 1975
is not genuine, or to borrow an adjective used by one of the
| awyers appearing on behalf of the interveners, is 'phoney’.
This enmergency has been declared by the President in
exercise of the powers conferred on himunder Article 352,
clause (1) and the validity of the Proclanmation dated 25th
June, 1975 declaring this enmergency has not been assail ed
before US. M. Shanti Bhushan and the other |earned counse
appearing on behalf of the detenus in fact conceded before
us that, for the purpose of the present appeals, we nay
proceed on the assunption that the declaration of energency
under the Proclamation dated 25th June, 1975 is valid. But
if this emergency is taken as valid, we nust equally presune
t hat
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it is genuine and give full effect to it, wthout any
hesitation or reservation

Wth these prefatory observations | will nowturn to
exam ne clause (1) of Art. 359 under which the Presidentia
order has been issued. The | anguage of this clause is clear
and explicit and does not present any difficulty of
construction. It says that where a Proclamati on of Emergency
isin operation, the President may by order suspend the
right to nove any court for the enforcenent of such of the
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rights conferred by Part 11l as may be nentioned in the
order. Any or all of the rights conferred by Part |1l can

find a place in the Presidential order. Wilst the
Presidential order is in force, no one can nove any court
for the enforcenent of any of the specified fundamenta
rights. I shall presently discuss whether Article 21 can be
said to confer any right, but assuning it does-and, as wl|
be evident shortly, that is my conclusion-the right to nove
any court for the enforcenent of the fundanental right
guaranteed by Article 21 nmy be suspended by specifying it
in the Presidential order. Wen that is done, no one can
nove any court, and any court would mean any court of
conpetent jurisdiction, ‘including the H gh Courts and the
Suprenme Court., for enforcenent of the right conferred by
Article 21. The words "the right to nove any court for the
enforcenent” are w de enough "to include all clainms mde by
citizens in any court _of conpetent jurisdiction when it is
shown that the said clainms cannot be effectively adjudicated
upon without ~examining the question as to whether the
citizen.i's,~ in substance, seekingto enforce any of the
speci fied fundanmental rights". Vide Makhan Singh v. State of
Punj ab(1). Therefore, there can be no doubt that in view of
the Presidential order which nentions Article 21, the
det enus would have no locus standi to maintain their wit
petitions, if it could be shown that the wit petitions were
for enforcenent of the right conferred by Article 21

That shoul d logically take ne strai ght to a
consi deration of the question as to what is the scope and
content of the right conferred by Art. 21,' for without
defining it, it would not be possible to determne whether
the right sought to be enforced by the detenus in their wit
petitions is the right guaranteed under Article 21 or any
other distinct right. But before | examine this question, it
woul d be convenient first to deal wth clause (1A) of
Article 359 and ascertain its nmeaning and effect. C ause
(1A) of Art. 359 did not find a place in the Constitution
when it was originally enacted, (but it was inserted with
retrospective effect by the Constitution (Thirty-eighth)
Amendnent Act, 1975. It provides that while an order nade
under cl. (1) of Article 359 nentioning any of the rights
conferred by Part 11l is in operation, nothing in that Part
conferring those rights shall restrict the power of the
State to mmke any law or to take any executive action which
the State would, but for the provisions contained in that
Part, be conpetent to mmke or to take. It will be noticed
that the 1|anguage of «cl. (1A) of Art. 359 is in-the same
terns as that of Article 358 and the decisions interpreting
Article 358 would, therefore, afford considerable gui dance
inthe interpretation of cl. (1A) of Art. 359. But before

(1) [1964] 4 S. C R 797.
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turn to those decisions, let me try to arrive at the proper
meani ng of that clause on a plain interpretation of its
| anguage.

In the first place, it is <clear that clause (1A) of
Art. 359 is prospective in its operation, for it says that,
while a Presidential order is in operation, nothing in the
Articles nentioned in the Presidential order shall restrict
the power of the State to nake any law or to take any
executive action which the State would, but for the
provi sions contained in Part 111, be conpetent to nmake or to
take. This clause does not operate to validate a |legislative
provi sion or executive action which was invalid because of
the constitutional inhibition before the Proclamation of
Emer gency. Secondly, it may be noted that the fundanenta
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rights operate as restrictions on the power of the State,
whi ch includes the executive as well as the |egislature.
Wen a Presidential order is issued under article 359,
clause (1), the fundanental right nmentioned in the

Presidential order is suspended, so that the restriction on
the power of the executive or the |egislature inposed by the
fundanental right is lifted while the Presidential order is
in operation and the executive or the legislature is free to
make any law or to take any action which it would, but for

the provisions contained in Part IIl, be conpetent to nmake
or to take. The words "but for the provisions contained in
that Part™, that is, but for the fundanental rights, neans

"if the fundanental rights were not there". The question
whi ch has, therefore, to be asked is: if the fundamenta

rights were not there in the Constitution, would the
executive or the |legislature be conpetent to make the
i mpugned law or to take the inpugned executive action’? If
it could, it would not be restricted fromdoing so by reason
of the particul ar fundamental right nentioned in the
presidential order. The Presidential order would, therefore,

have the —effect of enlarging the power of the executive of
the legislature by freeing it fromthe restriction inposed
by the fundanental right nentioned in the Presidentia

order, but it would not enable the 1legislature or the
executive to make /any law or to take any executive action
which it was not otherw se conpetent to nmake or to take. Now

it is clear that, if the fundanmental rights were not there
inthe Constitution, the executive being limted by |aw
woul d still be unable to take any action to the prejudice of

a person except by authority of law and inconformty with
or in accordance with law and, therefore, even if the
Presidential order nentions Art. 21, clause (1A) of Article
359 would not enable the executive to deprive a person of
his personal liberty without sanction of |aw and except in
conformity with or in accordance with law If an order of
detention is made by the executive w thout the authority or
law, it would be invalid and its invalidity would not be
cured by clause (1A) of Article 359, because that clause
does not protect executive action taken without /Iawfu

authority. An wunlawful order of detention wuld not be
protected from challenge under Article 21 by reason of
clause (1A) of Article 359 and the detenu would be entitled
to conplain of such unlawful detention as being in violation
of Article 21, except in so far as his right to nove the
court for that purpose nay be held to have been taken away
by clause (1) of Article 359.

This interpretation of clause (1A) of " Article 359 is
clearly supported by the decision of this Court in State of
Madhya Pradesh v.
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Thakur Bhar at Singh(l) and the subsequent deci si ons
following it, which relate to the interpretation of the
simlarly worded Article 358. What happened in Bharat
Singh’s case (supra) was that whilst the Procl amation  of
Ener gency dated October 20, 1962 was in operation, the State
CGovernment nmade an order under sub-section (1) of section 3
of the Madhya Pradesh Public Security Act, 1959 directing
that Bharat Singh shall not be in any place in Raipur
District and shall inmediately proceed to and reside in
Jhabua. Bharat Singh challenged the validity of the order
inter alia on the ground that sub-section (1) of section 3
of the Act infringed the fundanental rights guaranteed under
clauses (d) and (e) of Article 19(1). The State Governnent
sought to neet the challenge by pleading the bar of Article
358. But this Court held that Article 358 had no application
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because sub-section (1) of section 3 of the Act which was
i mpugned in the petition was a pre-energency |egislation
This Court, speaking through Shah, J. observed:

"Article 358 which suspends the provisions of Art.
19 during an energency declared by the President under
Art. 352 is in terns prospecti ve: after the
procl amation of energency nothing in Art. 19 restricts
the power of the State to nmke laws or to take any
executive action which the State but for the provisions
contained in Part IlIl was conpetent to nmake or take.
Article 358 however does not operate to validate a
| egi sl ative provision which was invalid because of the
constitutional inhibition before the proclamtion of
emer gency. "

This Court accordingly proceeded to consider the validity of
section 3, sub-section (1) of the Act and held that clause
(b) of that sub-section was unconstitutional as it infringed
the fundanental rights under clauses (d) and (e) of Art.
19(1) and if it was void before the procl amation of
Enmer gency, "it was not revived by the Proclanation".

But on thi's view, another contention was put forward on
behal f of the State Governnment and that was that Article 358
protects not only legislative but also executive action
taken after the Proclamation of Emergency and, therefore,
executive action taken by the State would not be liable to
be chall enged on the ground that it infringes the
fundanental rights under Art. 19, _and consequently, the
order of the State 'CGovernment, though nade under void |aw
was protected agai nst chal | enge under Art. 19. This
contention was also rejected by the Court in the follow ng
wor ds:

“I'n our judgnment, the argunent involves ' a grave
fallacy. Al executive action which operates to the
prejudi ce of any person nust have authority of lawto
support it, and the terms-of Art. 358 do not detract
fromthat rule. Article 358 does not purport to invest
the State with arbitrary authority to take action to
the prejudice of <citizens and others . it nerely
provides that so long as the procl anmation of emner-

(1) [1967] 2 S. C R 454,
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gency subsists laws may be enacted, —and executive

action nay be taken in pursuance of |awful authority,

which if the provisions of Art. 19 were operative would

have been invalid.
The view taken by the Court was that it is only where
executive action ii taken in pursuance of |awful authority
that it is imune fromchall enge under Art. 19 and in such a
case even if it conflicts wth the fundanental rights
guaranteed under that Article, it would be valid But where
executive action is taken w thout |awful authority, as for
exanpl e, where it is taken without the authority of ‘any |aw
at all or in pursuance of a law which is void, it is not
protected from chall enge under Art. 19 by Article 358 and it
woul d be void to the extent it violates article 19.

The sane view was taken by this Court in District
Col l ector of Hyderabad v. Ms Ibrahim Co.(1) where this
Court said, wthout referring expressly to the decision in
Bharat Singh’s case (supra) that i’ the executive order
imune from attack is only that order which the State was
conpetent, but for the provisions contained in Art 19, to
make", and that "executive action of the State Governnent,
which is otherwise invalid, is not imune fromattack nerely
because the Proclamation of Enmergency is in operation when
it is taken". The reference here was to immunity from attack
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under Art. 19 and it was held that executive action which
was contrary to | aw and hence invalid was not protected from
attack under Art. 19 by reason of Art. 358. So also in
Bennett Coleman & Co. v. Union of India(2), this Court
referred to the decisions in Bharat Singh’ case (supra) and
| brahimis case (supra) and observed: "Executive action which

is unconstitutional is immune during Proclamation of
Energency. During the Proclamation of Energency Art. 19 is
suspended. But it would not authorise the taking of

detrinmental executive action during the energency affecting
fundanental rights in Art. 19 wthout any |egislative
authority or any purported exercise of power conferred by
any pre-energency |aw which was invalid when enacted". This
Court also said to the same effect in Shree Meenakshi MIls

Ltd. v. Union of India(3): "-if it can be shown that the
executive action taken during the energency has no authority
of a valid law, its constitutionality can be challenged".

These observations clearly showthat where executive action
is taken 'without any |egislative authority or in pursuance
of a law which is void it would not be protected by Art. 358
from challenge under Art. 19 and it woul d be
unconstitutional to the extent to which it conflicts with
that Article.

If this be the interpretation of Art. 358 as |aid down

in the deci si ons of this Court, a fortiori a |Ilike
interpretation nust be placed on clause (1A) of Art. 359, as
both are closely simlar in form as well —-as |anguage. It

must, therefore, be held that even “though a Presidentia
order issued wunder clause (1) of article 359 nentions Art.
21, where it is found that a detention has not been nmade in
pur suance of | awf ul

(1) [1970] 3 S. C R 498.

(2) [19731 2 S. C. R 757

(3) [19741 2 S. C R 398.
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authority or in other words, the ~detention is wthout the
authority of |aw, whether by reason or there being no | aw at
all or by reason of the |aw under which the detention is
nmade being void, clause ( 1A) of Art. 359 woul d not protect
it from challenge under Art. 21 and it would be in conflict
with that Article. The only question then woul d be whether
the detenu would be entitled to challenge the validity of
tile detention as being in breach of Art. 21, in view of
clause (1) of Art. 353 read wth the Presidential order
mentioning Art. 21.

Now, at the outset, a contention of a prelimnary
nature was advanced by M. Shanti Bhushan, |earned Advocate
appearing on behalf of some of the detenus, that clause (1)
of article 359 can have no operation in cases where a detenu
seeks to enforce his right of personal liberty by
challenging the legality of his detention. M. Shant
Bhushan contended, and in this contention he was strongly
supported by M. Jethmal ani, that personal liberty is not a
congl omeration of positive rights but is nmerely a negative
concept denoting an area of free actionto the extent to
which |aw does not curtail it or authorise its curtail nent
and such a negative right cannot by its very nature be the
subj ect of confernent under Art. 21. The argunent of counse
based on this contention was that when Art. 359 clause (1)
speaks of suspension of "the right to nove any court for the

enforcenent of such of the rights conferred by Part 111 as
nmay be nentioned in the order”, it cannot include reference
to the right of personal liberty in article 21, because it

cannot be said of such a right that it is conferred by art.
21. It was urged that article 21 cannot therefore
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appropriately find a place in a Presidential order under
clause (1) of article 359 and even if it is erroneously
nmentioned there; it can have no |egal sequitur and cannot
give rise to the consequences set out in clause (1) of
article 359. This argunent was sought to be supported by
reference to two well known text books on jurisprudence, one
by Sal nrond and the other by Holland and the Decl arati on of
the Rights of Man and the Citizen adopted by the French
National Assembly was also relied upon for this purpose.
There is, however, no nerit in this argunent. The words
"rights conferred by Part II1’ cannot be read in isolation

‘nor can they be construed by reference to theoretical or
doctrinaire considerations. They nust be read in the context

of the provisions enacted in Part [1l in order to determ ne
what are the rights conferred by the provisions in that
Part. Part [|1l is headed ' Fundanmental Rights" and it deals

with fundamental rights under seven heads, namely, right to
equal ity, ‘right “to freedom right against exploitation
right to freedom of religion, <cultural and educationa
rights, ‘right to property and right to constitutiona
renedies. Arts. 19 to 22 occur under the heading "Right to
Freedonmt and what is enactedin Art. 21 is a right, nanely,
the right to life and personal liberty. It is true that Art.
21 is couched in negative | anguage, but it is axiomatic that
to confer aright /it i's not necessary to use any particul ar
formof |anguage. It /is not unconmon in-legislative practice
to use negative |language for conferring a right. That is
often done for lending greater enphasis and strength to the
| egi sl ati ve enactment. One instance may be found in s. 298,
sub-s. (1) of the Governnment- of India Act, 1935 which
provided that no subject of H's Mijesty domciled in India
shal | on
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grounds only of religion, place of birth descent, colour or
any of them A be ineligible for office under the Crown in
India, or be prohibited on any such grounds from acquiring,
hol ding or di sposing of property or carrying’ on any
occupation, trade, business or profession in British India.
Though this provision was couched in negative |anguage, the
Judicial Committee of the Privy Council in Punjab Province
v. Daulat Singh(1l) construed it as <conferring a right on
every subject of H's Majesty, domciled inilndia. B

Simlarly, Art. 14 also enploys negative | anguage and
yet it was construed to confer a fundanental right on every
person within the territory of India, S.- R ~Das, CJ.,
poi nted out in Basheshar Nath v. The Conmi ssioner of |ncone
Tax, Delhi & Rajasthan(2) that it is clear fromthe |anguage
of Art. 14 that "The command of that Article is directed to
the State and the reality of the obligation thus inposed on
the State is the neasure of the fundanental right /which
every person within the territory of Indiais to enjoy."
(enphasi s supplied).

Article 31, <clause (1) is also couched in negative
| anguage: it is almpst in the same form as Article 21.
Speaki ng about Article 31, S. R Das, J. Cbserved in State
of Bihar v. Maharajadhiraj Kameshwar Singh of Dharbhanga &
ors.(3). "It <confers a fundanental right in so far as it
protects private property from State action. The only
[imtation put upon the State action is the requirement that
the authority of lawis prerequisite for the exercise of its
power to deprive a person of his property. This confers sone

protection on the owner, in that, he will not be deprived of
his property save by authority of law and this protection is
the nmeasure of the fundanental right. It is to enphasise

this inmmunity from State action as a fundanental right (that
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the clause has been worded in negative |anguage . . .
(enphasis supplied) |If Article 31 (1), by giving a linmted
immunity from State action, confers a fundanental right, it
should follow equally on a parity of reasoning that Article
21 also does so. In fact, this Court pointed out in so nany
ternms in P. D. Shandasani v. Central Bank of India Ltd.(4):
that clause (1) of-Art. 31 "is a declaration of fundanenta
right of private property in the sanme negative formin which
Article 21 declares the fundanental right to Ilife and
[iberty".

Then again in R C Cooper v, Union of India(5) this
Court in a mpjority judgment to which ten out of eleven
j udges were parties said:

"-it is necessary to bear in mnd the enunciation
of the guarantee of fundanmental rights which has taken

different forms. |In sone cases it 1is an express
decl aration of° a guaranteed right: Art. 29(1), 30(1),
26, 25 and 32, in others to ensure protection of

i ndividual rights they take specific forns of
restrictions on State action-|egislative or executive -
Arts. 14, 15, 16, 20, 21, 22(1), 27 and 28; The
enunci ation of rights either express or by inplication
does not followa uniformpattern. But one thread runs
t hr ough
(1) 73 Indian Appeal s 59.
(2) [1959] Supp. (I)y s. C R 529.
(3) [1952] S. C R 889 at p. 988.
(4) [1952] s. C R '391.
(5) 119701 3 S. C R 530.
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them they seek to protect the rights of the individua
or groups of individuals against infringenent of those
rights wthin specific limts. Part 11l of the
Constitution weaves a pattern of ~guarantees on the
texture of basic human rights."
This statenent of the |aw establishes clearly and without
doubts that Article 21 confers the fundanental right of
personal liberty.
Let us, for a nonent, consider what wuld be the
consequences if Art. 21 were construed as not conferring a

right to personal |iberty. Then there would be no
fundanental right conferred by Art. 21 and even if a person
is deprived of his personal liberty otherwise than in

accordance with the procedure established by |aw and there
is infringement of Art. 21, such person would not be
entitled to move the Suprene Court for a wit of habeas
corpus under Art. 32, for that Article is available only for
enforcenent of the rights conferred by Part 1. That woul d
be a startling consequence, as it would deprive the Suprene
Court of a wholesonme jurisdiction to protect the persona
liberty of an individual against illegal detention. Let it
not be for gotten that the Supreme Court has exercised this
jurisdiction in a large nunber of cases over the last 25

years and set many detenus at liberty where it found that
they were illegally detained. Al this exerci se - of
jurisdiction in the past would be rendered illegal and void.

Ever since the commencenent of the Constitution, this Court
has al ways regarded Article 21 as conferring the fundanent al

right of personal liberty which can be enforced in this
Court by a petition under Article 32 and there is no
justification for departing from this wel | settl ed

constructional position.

What then is the scope and anbit of this fundanenta
right conferred by Article 21 ? The first question that
arises in this connection is: what is the neaning and
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content of the word ’personal liberty’ inthis Article ?
This question canme up for consideration before a Bench of
six judges of this Court in Kharak Singh v. State of UP. &

Os.(1). The majority judges took the view "that ’'persona
liberty’ is wused in the Article as a conpendious termto
include within itself all the varieties of rights which go
to nake wup the ’'personal liberties’ of man other than those

dealt with in the several of clauses of Article 19(1). In
other words, while Article 19(1) deals wth particular
species or attributes of that freedom 'personal liberty’ in
Article 21 takes in and conprises the residue". The mnority
j udges, however disagreed with this view taken by the
majority and explained ‘their position in the followng

words: "No doubt the expression 'personal Iliberty’ is a
conprehensive one and the right to nove freely is an
attribute of that freedompersonal liberty. It is said that
the freedomto nove freely is carved out of personal l|iberty
and, therefore, the expression ’'personal liberty in Article
21 excludes that attribute. [In our view, this is not a

correct approach.” Both are independent fundanental rights.
though there -i's overlapping. There'is no question of one
bei ng carved out of another. The fundanental right of life
and personal liberty have many attributes and some of them
are found in Article 19. If a person’s. fundanental right
under Article 21 is infringed, the State can rely upon a | aw
(1) [1964] 1 S. C R/ 332
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to sustain the action, but that cannot be a conpl ete answer
unless the said law satisfies the test laid down in Article
19(2) so far as the attributes covered by Article 19(1) are
concerned." There can be no-doubt that “in view of the
decision of this Court in R C. Cooper’'s case (supra) the
mnority view nust be regarded as correct and the ngjority
view nust be held to have been overruled. No attribute of

personal liberty can be regarded as having been carved out
of Article 21. That Article protects all attributes of
personal liberty against executive action which’ is not

supported by law. It is not necessary for the purpose of the
present appeals to decide what those attributes are or to
identify or define them It is enough to say that when a
person is detained, there is deprivation of personal |iberty
within the neaning of Article 21.

Now Article 21 gives protection against deprivation of
personal liberty but what is the nature and extent of this
protection ? In the first place, it may be noted that this
protection is only against State action and not ~ agai nst
private individuals. Vide P. D. Shamdasani v. Central Bank
of India Ltd. (supra) and Smt. Vidya Verma v. Dr.  Shiv
Narain(l). Secondly, it is clear fromthe | anguage of Art.
21 that the protection it secures is a linmited one. It says
and I amquoting here only that part of the Article which
relates to personal liberty, that no one shall be deprived
of his personal liberty except by the procedure prescribed
by law. The neaning of the word 'law as wused in this
Article came to be considered by this Court in A K Gopal an
v. State of Madras(2) and it was construed to nean ’'enacted

law or ’'State law . Kania, C. J., observed: "It is obvious
that-law nust nean enacted |law', and to the sane effect
spoke Patanjali Sastri, J., when he said: "In nmy opinion
"law in Art. 21 means 'positive or State made law ". So
al so Mukherjee, J., said that his conclusion was that "in
Art. 21 the word ’'law has been used in the sense of State

made |aw',,and Das J. too expressed the view that lawin
Art. 21 nust nean State nade | aw. The only safeguard enacted
by Article 21, therefore, is that a person cannot be
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deprived of his personal liberty except according to
procedure prescribed by 'State nade law. If a law is nade by
the State prescribing the procedure for depriving a person
of his personal liberty and deprivation is effected strictly
in accordance w th such procedure, the terns of Article 21
woul d be satisfied and there would be no infringement or the
ri ght guaranteed under that Article.

Now, based on the phraseology "except according to
procedure established by law' in Article 21, an argunent was
advanced on behalf of the detenus that it is only where
procedure prescribed by the law as not been followed in
maki ng the order of detention that Article 21 is attracted
and the right conferred by that Article is breached and not
where an order of detention is nade without there being any
law at all or where there is a law, outside the authority
conferred by it. It “was urged that where an order of
detention is challenged as mal a
(1) [1955] 2 S. C R 983.

(2) [1950] S. C R.88.

833 SCI /76
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fide or as having been made wi'thout the requisite subjective
satisfaction, the challenge would not be on the ground of
breach of the procedure  prescribed by the Act but it would
be on the ground that the order of detention is outside the
authority of the Act’ and such a challenge would not be
covered by Article 21. This argunment s, in my opinion

whol | y unsust ai nabl e. It is clear on plain natural
construction of its language that Article 21 inports two
requi rements: first, there “nmust be a law authorising
deprivation of personal liberty, and secondly, such |aw nust

prescribe a procedure. The first requirenent is. indeed
implicit in the phrase "except according to procedure
prescribed by law'. Wen a law prescribes a procedure for

depriving a person of personal-liberty, it rmust a fortiori
aut hori se such deprivation. Article 21 thus provides both
substantive as well as procedural safeguards. This was

poi nted out by Patanjali Sastri, J. in A K Gopalan wv.
State of Madras (supra) at page 195 of the Report where the
| ear ned Judge sai d:

"If article 21 is to be understood as providing
only procedural safeguards, where 1is the substantive
right to personal liberty of non-citizens to be found
inthe Constitution ? Are they denied such right
altogether ? If they are to have no right of persona
liberty, why is the procedural safeguard in article 21
extended to them? And where is that nmpst fundanenta
right of all, the right to life, provided for in the
Constitution? The truth is that article 21,-presents an
exanpl e of the fusion of procedural and substantive
rights in the same provision-the first and essentia
step in a procedure established by law for such
deprivati on mnust be a law nade by a conpetent
| egi sl ature aut horising such deprivation.”

Mahaj an, J. also pointed out in the same case at page 229 of
the Report:

Article 21, in ny opinion, lays down substantive
law as giving protection to life and liberty inasmuch
as it says that they cannot be deprived except
according to the procedure established by law, in other
words, it nmeans that before a person can be deprived of
his life or liberty as a condition precedent there
shoul d exist sone substantive |law conferring authority
for doing so and the law should further provide for a
node of procedure for such deprivation.”
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S. R Das, J. too spoke in the sanme strain when he
negatived the argunent "that personal |iberty as a

substantive right is protected by Article 19(1) and article
21 gives only an additional protection by prescribing the
procedure according to which that right nmay be taken away."
It would, therefore, be seen that both the safeguards of
Article 21, substantive as well as procedural, have to be
conplied with in order that there should be no infraction of
the right conferred by that Article. Were there is a | aw
aut hori sing deprivation of personal liberty, but a person is
detained otherwise than in conformty with the procedure
prescribed by such law, it would clearly constitute
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violation of Article 21. And so also there would be breach
of Article A 21, if there is no |law authorising deprivation
of personal liberty and yet a person is detained, for then
the substantive safeguard provided in the Article would be
viol ated. Therefore, ~when a detenu challenges an order of
detention made against him onthe ground that it is mala
fide or i's not preceded by the requisite subjective
sati sfaction, such challenge would fall within the terns of
Article 21. B

It is also necessary to point out two other ingredients
of Article 21. The first is that there nmust not only be a
| aw aut horising deprivation of personal liberty, but there
nmust also be a procedure prescribed by law, or in other
words, law nust prescribe a procedure. Vi de observations of
Fazal Ali, J. at page 169, Patanjali Sastri, J. at page 205,
Mahaj an, J. at pages 229 and 230 and S. R Das, J. at page
319 of the Report in A . K- CGopalan’s case ( supra)
Article 21, thus, operates not nerely as a restriction on
executive action against deprivation of personal " liberty
wi thout authority of law, but it also enacts a check on the
| egislature by insisting that the Ilaw  which authorises
deprivation, must establish a procedure. What the procedure
should be is not laid down in this Article, but there nust
be sone procedure and at the least, it nust conformto the
m nimal requirenents of Article 22. Secondly, 'law within
the meaning of Article 21 nust be a valid | aw and not only
must it be within the |egislative conpetence of the
| egi sl ature enacting it, but it nust also not be repugnant
to any of the fundanental rights enunerated in Part 111.
Vi de Shanbhu Nath Sarkar v. The State of Wst Bengal (1) and
Khudi ram Das v. The State of Wst Bengal & ors.(2).

It was contended by M. Jethmal ani on behal f of sone of
the detenus that when a Presidential order -suspends
enforcenent of the right conferred by Art. 21, its effect is
merely to suspend enforcenent of the aforesaid two
ingredients and, therefore, the only clainms which a detenu
is interdicted fromenforcing, whilst the Presidential order
is in operation, are: (1) that the Ilaw authorising
deprivati on does not prescribe a procedure, and (2) that it
does not inmpose reasonable restrictions on the freedom
guar anteed under Art. 19. This contention is plainly
erroneous and does not need nmuch argunent to refute it. In
the first place, the requirenent that the |aw which

aut hori ses deprivation of personal liberty should not fal
foul of Article 19, or for the matter of that, wth any
ot her fundamental right set out in Part 111, is not a

requirement of Article 21, but it is a requirenment of Art.
13. Secondly, the effect of suspension of enforcenent of
Article 21 by the Presidential order is that no one can nove
any court for a enforcenent of the right conferred by Art.
21, whilst the Presidential order is in operation. The right
conferred by Article 21 is the right not to be deprived of
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personal liberty except according to procedure prescribed by
| aw. Therefore, when the executive detains a person w thout
there being any law at all authorising detention or if there
is such law, otherwise than in accordance with its
provisions, that would clearly be in violation of the right
conferred by Art. 21 and such vi o-

(1) [1974] S.C.R 1.

(2) [1975] 2 S. C R 832
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l[ation would a fortiori toe i mune from chall enge by reason
of the Presidential order: It rmust followinevitably from

this that when a detenu challenges an order of detention on
the ground that it is mala fide or is not in accordance wth
the provisions of the Act. or is outside the authority
conferred by the Act, ~he would be seeking to enforce the
ri ght of personal liberty conferred on himunder Art. 21 and
that woul d be inhibited by the Presidential order

That takes “ne to a consideration of the concept of the
rule of law on which so nuch reliance was pl aced on behal f
of the . detenus in order to  save their wit petitions from
the lethal effect of the Presidential order. The contention
on behalf of the detenus was that their wit petitions were

for enforcenent of the right of the personal iiberty based
on the principle of therule of law that the executive
cannot interfere wth'the Iliberty of a person except by

authority of law and that was not within the inhibition of
the Presidential order. The question is:  what is this
principle of the rule of law and does it exist under our
Constitution as a distinct and separate constitutiona
principle, independently and apart fromArticle 21, so as to
be capable of enforcenment even when enforcenent of Article
21 is suspended by the Presidential order

The Great Charter of Liberties of England, commonly
known as the Magna Carta, was granted under the seal of King
John in the nmeadow cal | ed Runnymede on 15th June, 1215. This
was followed wthin a couple of years by a revised version

of the Charter which was issued in the name of Henry IlIl in
1217 and wultimately with slight amendnents, another Charter
was re-issued by Henry [1I1l in 1225 and that docunent has

al ways been accepted as containing the authorised text of
Magna Carta. Wienever reference is made to Magna Carta, it
isto the Charter of 1225. which is also described as "9

Henry 111 (1225)". Magna Carta, according to Sir Ivor
Jenni ngs synbolises "what we should now call the rule of
l aw, governnent according to law or constitutiona

governnment” which neans that all power shoul d come fromthe
law and that "no man, be he king or minister ~or private
person is above the law'. It recognised that "the liberties
of England, which nmeans the liberties of all  free  nen-
depended on the observance of |law by King, |ord and commoner
alike", and "without law there is no liberty". “Cap. XXIX
contai ns the fanous cl ause of the Magna Carta which provided

that: "No free man shall be taken, or inprisoned, or
di spossessed, of his free tenenent, or |liberties, or free
custons, or be outlawed, or exiled, or in any way destroyed;
nor will we conderm him nor will we commit himto prison

excepting by the | egal judgnment of his peers, or by the | aws
of the land." Thus for the first tine the great principle
was enunci at ed-t hough even before, it was always part of the
liberties of the subject-that no one shall be inprisoned or
deprived of his liberty except by the authority of the | aw
of the land. The power of the King to arrest a person or to
deprive himof his liberty was circunscribed by law. That is
why Bracton said about the middle of the 13th Century "-the
ki ng hinmsel f ought not to
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under man but under God and under the | aw, because the | aw
makes A the King. Therefore, let the King attribute to the
aw what the law attributes to the King, nanely, lordship
and power, for there 1is no king where will governs and not
aw'. Magna Carta was confirmed again by the successive
ki ngs on the insistence of Lords and conmobns and the rul e of
| aw enbodi ed in Magna Calla governed the actions of the King
vis-a-vis his subjects. But this great principle of liberty
was placed in jeopardy in the 17th Century when a cl ai mwas
made by the King that he had a prerogative right to arrest
and detain subject and this prerogative right was necessary
for the defence of the Realm When the King sought to raise
noneys from the subjects wthout the sanction of the
Parliament, it was resisted by Darnel and others and they
were on that account committed to prison under the orders of
the King. On the —application of these persons, who were so
i mprisoned, a wit of habea corpus was issued and the return
made to it on behalf of the King was that they were
i mprisoned per speciale mandate Donmini Regis (1627 St. Tr. 1
warnel’s case). This return was considered sufficient and
the wit was discharged. The effect of this decision was
that King needed no -authority of lawin order to deprive a
subject of his personal ~liberty. But the Parliament was
quick to nullify this decision by enacting the Petition of
Right, 1628 and it reaffirnmed the right to personal liberty
in section 3 of that Act and declared such a cause of
i mprisonnent to be unlawful. The principle that the
Executive cannot interfere with the liberty of a subject
unl ess such interference is -sanctioned by the authority of
| aw was thus restored in.its full vigour
Bl ackstone in his Commentaries onthe Laws of Engl and,
vol. 1, 4th ed. p. 105 stated the principle in these ternmns:
E
"-the law of England regards, asserts and
preserves the personal liberty of individuals. This
personal liberty consists.in the power of |oconotion,
of changing situation, or renbving one's person to
what soever place one’'s own inclination may direct, for
i mprisonnent or restraint, unless by due course of |aw
It cannot ever be abridged at the nere discretion of
the magi strate, without the explicit per mssion of the
| aws. Here again, the |anguage of the Great Charter is,
that no free man shall be taken or inprisoned, but by
the | awful judgnment of his equals, or by the | aw of the
land. " (enphasis supplied)
Since then, the validity of this principle has never been
doubted and the classical statement of it is to be found in
the oft quoted passage fromthe judgnent of Lord Atkin in
Eshugbayi (El eko) v. Oficer Adm nistering the Governnent of
Ni geria (supra) where the |earned Law Lord sai d:
"The Governor acting under the ordinance acts
sol el y under executive powers, and in no sense a Court.
As the. executive he can only act in pursuance of the
powers given to himby law. In accordance with British
jurisprudence no nenber of the executive can interfere
with the liberty or
438
property of a British subject except on the condition
that he can support the legality of his action before a
Court of Justice. And it is the tradition of British
justice that Judges should not shrink from deciding
such issues in the face of the executive."
Since in this country prior to the conmmencenent of the
Constitution, we were admnistering British jurisprudence,
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this constitutional principle was equally applicable here.
That was the direct result of the binding authority of the
decision of the Privy Council in the aforenentioned case.
But quite apart from that, the courts in India uniformy
accepted this constitutional principle as part of the | aw of
the land. Vide Secretary of State for India v. Hari
Bhanji (1) and Province of Bonbay v. Khushal das Advani (2).
Bose, J., in P. K Tare v. Enmperor(3) quoted with approva

the aforesaid passage from the judgnent of Lord Atkin and
poi nted out that before the executive can claim power to
override the rights of the subject "it must show that the
| egi sl ature has enpowered it to do so". The |earned Judge
also referred to the follow ng passage fromthe dissenting
judgrment of Lord Atkin in Liversidge v. Anderson(4) "It has
al ways been one of the pillars of freedom one of the
principles of liberty for which, on recent authority, we are
now fighting that the Judges are no respecter of persons and
stand between the subject and any attenpted encroachments on
his liberty by the executive; alert to see that any coercive
action is justified in law" (enphasis supplied), and,
poi nting out that Lord Macm |l an and Lord Wight also agreed
with this principle, observed that these principles of
l[iberty "to which Lord Atkin refers, apply as nuch to India
as el sewhere". So also in Vinmabai Deshpande v. Enperor(5)
the sanme two passages, one fromthe judgnent of Lord Atkin
in Eshugbayi’s case (supra) and the other fromthe judgnent
in Liversidge's case (supra) were referred to with approva

by Bose and Sen, JJ.

It was also accepted by a Division Bench of the
Calcutta H gh Court consisting of Malik and Renfry, JJ. in
Jitendranath CGhosh v. The Chief Secretary to the Governnent
of Bengal ("i) t hat " in accordance with British
jurisprudence, and with the jurisprudence of British India,
no menber of the excutive can intereferewith the liberty or
property of a British subject, or of a foreigner in our
| and, except on the condition thatt he can, and, if duly
cal l ed upon, nmust support the legality of his action before
a court of justice". The Division Bench pointed’  out that
“"the courts can, and in a proper case nust consider and
determ ne the question whether there has been a fraud on an
Act or an abuse of powers granted by the |egislature,
Eshugbayi El eko’ s case".

Ameer Ali, ACJ., and S. R Das, J. also quoted w th
approval in re : Banwarilal Roy(7) the aforesaid passage
fromthe judgnent

(1) [1882] |I. L. R 5 Mad. 273.

(2) [1950] S. C R 621

(3) A I. R 1943 Nag. 26.
(4) [1942] 42 A C. 206.
(5) A I. R 1945 Nag. 8.

(6) I. L. R 60 Cal. 364 at 377.

(7) (48 Cal. Wekly Notes 766 at 780)
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of Lord Atkin in Eshugbayi Eleko s case (supra) and relied
on the decision in Jitendranath Ghosh’s case (supra) —and
particularly the observations fromthe judgment in that case
which | have just reproduced. These observations clearly
show that in our country, even in pre-constitution days, the
executive was a limted executive, that is, an executive
l[imted by law and it could act only in accordance with | aw
B

It would be seen fromthe above di scussion that, even
prior to the Constitution, the principle of rule of |aw that
the executive cannot act to the prejudice of a person
wi thout the authority of |aw was recognised as part of the
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law of the land and was wuniformy admnistered by the
courts. It was clearly ’'lawin force’ and ordinarily, by
reason of Article 372, it would have continued to subsist as
a distinct and separate principle of laweven after the
commencemnent of the Constitution. But when the Constitution
was enacted, sone aspects of this principle of rule of |aw
wer e expressly recogni sed and gi ven constitutiona
enbodiment in different Articles of the Constitution.
Thereafter they did not remainin the realm of unwitten
law. Article 21 enacted one aspect of the principle of rule
of law that executive cannot deprive a person of his life or
personal liberty wthout authority of Iaw and added a
requirenent that the law  which authorises such deprivation
nmust prescribe a procedure. Another aspect of the principle
of rule of law was enacted in clause (1) of Article 31
nanely, that no one shall be deprived of his property save
by authority of law. That is why it was pointed out by Shah
J. in R .C Cooper’s case (supra) that "C auses (1) and (2)
of Article 31 subordinate the exercise of the power of the
State to  the basic concept of the rule of law'. A third
aspect was constitutionailsed in wvarious sub-clauses of
clause (1) of Article 19  inhibiting executive action
unsupported by law, which conflicted with the different
freedons guaranteed  in these sub-clauses. Then Article 265
recogni sed and enacted a yet fourth aspect, nanely, that no
tax shall be levied and collected w thout authority of |aw
Article 19, «clause (1), Article 21, Article 31, clause (1)
and Article 265 ‘thus enbody different aspects of the
principle of rule of law. We are concerned in these appeals
only with Article 21 and, therefore, | shall <confine ny
di scussion only to that Article.

Now, to my mind, it is clear that when'this principle
of rule of law that the executive cannot deprive a person of
his liberty except by authority of law, is recognised and
enbodi ed as a fundamental sight and enacted as such in
Article 21, it is difficult to conprehend how it could
continue to have a di stinct (| and separate existence,
i ndependently and apart from this Article in which it has
been given constitutional vesture. I fail to see how it
could continue in force wunder Article 372 when it is
expressly recogni zed and enbodi ed as a fundamental right in
article 21 and finds a place in the express provisions of
the Constitution. Once this principle is recognised and
incorporated in the Constitution and forns part of it, it
could not have any separate existence ~apart from the
Constitution, unless it were also enacted as a statutory
principle by sone positive law of the State. This position
440
i ndeed becone incontrovertible when we notice that, while
recogni sing and adopting this principle of rule of law as a
fundanental right, the Constitution has defined “its scope
and anbit and inmposed limitation on it in the shape of
Article 359A, clauses (1) and (1A). Wen the constitution-
makers have clearly intended that this right should  be
subject to the limtation inposed by Article 359, clause (1)
and (1A), it would be contrary to all canons of construction
to hold that the same right conti nues to exi st
i ndependently, but free from the Ilimtation inposed by
Article 359, clauses (1) and (1A). Such a construction would
defeat the object of the constitution-makers in inposing the
[imtation under Article 359, clauses (1) and (1A) and make
a nockery of that I|imtation. The consequence of such a
construction would be that, even though a Presidential order
is issued wunder clause (1) of Article 359 suspending the
right to nove the court for enforcement of the right
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guaranteed under Article 21, the detenu would be entitled to
ignore the Presidential order and challenge the order of the
detention on the ground that it is made otherwi se, than in
accordance with law, which is precisely the thing which is
sought to be interdicted by the Presidential order. The
Presidential order would in such case becone mneaningl ess and
ineffectual. Can an interpretation be accepted which would
reduce to futility Article 359, clause (1) in its
application in relation to Article 21 ? Could the
constitution-makers have intended such a neaning? The only
expl anati on which could be offered on behalf of the detenus
was that the object of Article 359, clause (1) is nmerely to
prevent a person from noving the Suprenme Court under Article
32 for enforcing the right of personal liberty and it is not
intended to effect the enforcenent of the right of persona
liberty based on the rule of |aw by noving the H gh Court
under Article 226. But this explanation is whol |'y
unconvincing. It is difficult to wunderstand why the
constitution-nmakers- should have intended to bar only the
right to nove the Suprene Court under Article 37 in so far
as the. right of personal liberty is concerned. There woul d
be no point in preventing a citizen fromnoving the Suprene
Court directly wunder Article 32 for securing his release
fromillegal detention, while at the same time leaving it
open to himto nove the H gh Court for the sane relief and
then to cone to the Suprenme Court in appeal, if necessary.
That would be wholly irrational and neani ngl ess Therefore,
the only way in which nmeani ng and effect can be given to the
Presidential order ‘suspending the enforcement of the right

of personal liberty guaranteed  under Article 21 is by
holding that the principle of rule of law, that the
executive cannot interfere with the personal |iberty of any

person except by authority of law, is enacted in Article 21
and it does not exist as a distinct and separate principle
conferring a right of personal liberty, independently and
apart from that Article. Consequently, when the enforcenment
of the right of personal liberty conferred by Article 21 is
suspended by a Presidential ‘order, the detenu cannot
circumvent the Presidential order and challenge the legality
of his detention by falling back on the supposed right of
personal liberty based on the principle of rule of | aw.

It was also said on behalf of the detenus that under
our constitutional set up, the executive is bound toact in
accordance with | aw and
441
this obligation of the executive arises fromthe very basis
of the doctrine of distribution of powers ampongst different
bodi es created by the Constitution as also fromthe terns of
Articles 73, 154 and 256 of the Constitution.”  This
obligation, contended the detenus, could be enforced agai nst
the executive under Article 226 by issue of a wit "for any
ot her purpose”. Now, it is true that under our Constitution
the executive is a limted executive and it is bound to act

in accordance with Ilaw and cannot disobey it. |If the
Mai nt enance of Internal Security Act, 1971 says that the
executive shall be entitled to detain a person only on the

fulfillment of certain conditions and according to a
speci fied procedure, it cannot rmake an order of detention if
the prescribed conditions are not fulfilled or the specified
procedure is not followed. The executive is plainly and
i ndubitably subordinated tor the law and it cannot fl out
the mandate of the |aw but nust act in accordance with it.
The Judicial Committee of the Privy Council pointed out this
constitutional position in Eastern Trust Conpany v. Mkenzie
Mann & Co. Ltd.(’) 1in an appeal fromthe Suprene Court of
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Canada: "The non-existence of any right to bring the Crown
into Court does not give the Crown immunity fromall |aw, or
authorize the interference by the Crown with private rights
at its own nere wll-It is the duty of the GCrown and of
every branch of the Executive to abide by and obey the | aw
(enphasis supplied)". This rule rmust naturally apply with
equal force in our constitutional set up and -that was
recogni sed by this Court in Rai Sahib Ram Jawaya Kapur v.
The State of Punjab(2) where Mukherjea, J., speaking on
behal f of the Court said: "In India, as in England, the
executive has to act subject to the control of the

| egi sl ature” and proceeded to add: "-the executive
Government are bound to conformnot only to the |aw of the
land but also to the provisions of the Constitution-" In

Bharat Singh’'s case (supra)  also, this Court pointed oui
"our federal structure is- founded on certain fundamental
principles: (1) the sovereignty of the people with linted
Covernment authority i.e. the ' Governnent nust be conducted
in accordance withthe wll of the mapjority of the people.
The peopl'e govern thensel ves through their representatives,
whereas the official agencies of the executive Governnent
possess only such powers as have been conferred upon them by
the people; (2) There is distribution of powers between the
three organs of the State- Legi sl ative, executive and
judi ci al -each organ having some check direct or indirect on
the other. and (3) the rule of |aw which includes judicia
review of arbitrary executive action". The obligation of the
executive to act according to law and not to flout or
di sobey it is, therefore, unexceptionable and cannot be
di sputed. But this obligation, in so far as personal liberty
is concerned, is expressly —recognised and enacted as a
constitutional provision inter alia in Article 21 and when
the Constitution itself has provided that the enforcenent of
this obligation nay be suspended by a Presidential order, it
is difficult to see howthe intention of the constitution-
makers can be allowed to be defeated by holding that this
obligation exists independently of article 21 and it can be
enf orced despite t he [imtation i nposed by the
constitutional provision The sane reasoni ng which

(1) [1915] A C. 750.

(2) [19551 2 S. C R 225
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have el aborated in the preceding paragraph would equally
apply to repel the present argunent.

Before | go to the decided cases, | nust refer to one
argunent which strongly supports the view |l amtaking. It is
al nost conclusive. It is an argunent for which | nust
express my indebtedness to Prof. P. K Tripathi. 1In an

article witten on "Judicial and Legislative Control over
the Executive during Martial Law and published in the
Journal Section of Al India Reporter at page 82, Prof. P

K. Tripathi has suggested that considerations of Mrtial Law
may support the conclusion that a Presidential order
mentioning Article 21 takes away, wholly and conpletely, the
right of an individual to obtain a wit of habeas corpus

challenging the legality of his detention. | nust of course
hasten to make it <clear that there is no Martial |aw any
where in the territory of India at present and | am

referring to it only in order to buttress the conclusion
ot herwi se reached by ne. The concept of Martial law is well
known in the British and Anerican jurisprudence. Wen a
grave energency arises in which the executive finds itself
unable to restore order by enploying the ordinary ‘civilian
machinery and it beconmes necessary for it to use force, it
may declare what is commonly terned "nmartial law . Martia
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| aw means that the executive calls the mlitary toits aid
and the mlitary, acting under the general authority of the
executive, proceeds to quell violence by violence. Wen
martial law is in force, it is well settled that the courts
cannot issue a wit of habeas corpus or otherwise interfere
with the mlitary authorities or the executive to protect
the life or liberty of an individual, even if illegal or
nala fide action is taken or threatened to be taken by the
mlitary authorities or the executive. To give only one
exanple: In Ireland in John Allen’s case(’), the martial |aw
authorities ordered all persons to deposit their fire arms
within twenty-four hours with the army authorities on pain
of death. John Allen. who failed to obey, was arrested and
sentenced by the mlitary tribunal, which was, in law, a
nere body of army nen-advising the officer comuanding, to
death, and the nmartial [aw-authorities announced the day and
date when he was to be  executed. The court was mpved on
behal f .of = John Allenon the ground that the order of the
mlitary tribunal was invalid,” but the court refused to
interfere on the theory that when martial lawis properly
decl ared, the —court will not issue habeas corpus during the
period when nartial law is in force. It is the basic
characteristic and essence of martial law that during the
time that it is inforce, the individual cannot enforce his
right to life and’ liberty by resorting to judicial process
and the courts cannot issue the wit of “habeas corpus or
pass any simlar orders.

Now, under our Constitution there does not appear to be
any express provision conferring -power on the executive to

declare martial law But it is inplicit in the text of
Article 34 of the Constitution that the Governnment may
declare martial lawin any area wthin the territory of

India. Wat are the |legal inplications and consequences of
declaration of martial |law is not provided any where in the
Cons-
(1) [1921] 2 Irish Reports 241
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titution. It is, therefore, obvious that nerely declaring
martial law Wuld not, by itself, deprive the courts of the
power to issue the wit of habeas corpus or other process
for the protection of the right of the.individual to |ie and
liberty. In our country, unlike England, theright tolife
and liberty is secured as a fundanental right and the right
to nove the Suprene Court for enforcenment of thisright is
al so guaranteed as a fundanental right. Also the power to
issue a wit or order in the nature of habeas corpus has
been expressly conferred of the High Courts by a
constitutional provision, nanely, Article 226. Therefore,
the declaration of martial law, which is not even expressly
provided in the Constitution, cannot override the provisions
of the Article conferring the right to life and liberty as
also of Articles 32 and 226 and, unless the right | of an
i ndividual to nove the courts for enforcement of the right
tolife and liberty can be suspended or taken away by or
under an express provisions of the Constitution, the
i ndi vidual would be entitled to enforce the right tolife
and liberty wunder Article 32 or Article 226 or by resorting
to the ordinary process of law, even during martial |aw
That would be contradictory of the basic and essentia
feature of martial law and nake it inpossible to inpose
effective martial |aw anywhere at any tine in the territory
of India. Such a consequence coul d never have been i magi ned
by the constitution-nmakers. They could never have intended
that the Government should have the power to declare nartia
law and vyet it should be devoid of the | egal effect which
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nmust inevitably follow when nmartial law is in force

Moreover, Article 34 itself presupposes that acts contrary
to law nmay be comritted by The military authorities or the
executive during the time when martial lawis in force and
that is why it provides that after the martial |aw ceases to
be in force, Parlianment may by |l aw i ndemify "any person in
the service of the Union or of a State or any other person
in respect of any act done by him in connection with the
mai ntenance or restoration of order in any area-where
martial law was in force or validate any sentence passed,
puni shent inflicted, forfeiture ordered or other act done
under martial law in such area”". This provision clearly
postul ates that during the tine that nmartial law is in
force, no judicial process can issue to examne the legality
of any act done by the mlitary authorities or the executive
in connection wth the naintenance or restoration of order

But, how is this result to be achieved under the
Constitution ?

The only provision in the constitution which authorises
temporary suspension or taking away of the right of an
i ndi vidual to nmove any court for enforcenment of his right to
life and liberty is Article 359, <clause ( | ) . If the
Presidential order under~ cl ause (1) of Article 359
suspendi ng enforcenent of the fundamental right wunder
Article 21 were construed not to have the effect of barring
an individual from moving the court  for inpugning the
legality of the act of the executive-interfering with his
life or liberty, on the assunption that in doing so, he is
nmerely enforcing his right to life or personal Iiberty based
on the rule of |aw the result wuld be that even when and
where martial lawis in force, courts wll continue to have
the power to examine the legality of the act of the
executive, because, as explained earlier, the nere
444
decl aration of martial |aw does not, under our Constitution
have the effect of taking away that power. That woul d be
plainily an insufferable situation which would carry the
power of courts even beyond that clained by the United
States courts in the case of the ex parte MIligan(’) which
case went to the farthest limt and which -has for that
reason been criticised by great authorities like E S
Corwin and has not been consistently followed even by the
United States Suprene Court Vide Myer v. Peabody(2) and
Duncan v. Kohanmeku. (3) There can be no two opinions that
during nartial lawthe courts cannot and should not have
power to exanmine the legality of the action of the nilitary
authorities or the executive on any ground whatsoever,
i ncluding the ground of mala fide. But, if the courts are to
be prevented from exercising such power during martial |aw,
that situation call be brought about only by a Presidentia
order issued wunder Article 359, clause (1) and in-no other
way and the Presidential order in so far as it suspends the

enforcenent of the right of personal liberty conferred under
Article 21 nmust be construed to bar challenge to the
legality of detention in any court, including the Suprene

Court and the High Courts, whilst the Presidential order is
in operation.

I may also in this connection refer to the decision of
the House of Lords in Attorney General Y. De Keyser’'s Roya
Hotel . (4) There, in May 1916, the Crown, purporting to act
under the Defence of Real m Consolidation Act, ]914 and the
Regul ati ons made thereunder took possession of a hotel for
the purpose of Housing the Headquarters’ personnel of the
Royal Flying Corps and denied tthe legal right of the owners
to conpensation. The owners yielded up possession under
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protest and w thout prejudice to their right and by a
Petition of Right, they asked for a declaration that they
were entitled to conpensation under the Defence Act. 1842.
The Crown was plainly liable to pay conpensation under the
Statute, but it sought to justify its action in taking
possession of the hotel w thout payment of conpensation

under the sanction of the Royal Prerogative. Tile question
whi ch, therefore, arose for consideration before the House
of Lords was whether the Royal Prerogative was available to
the Crown for taking possession of the Hotel wthout
conpensation, when the statute authorised taking of such
possessi on but on condition on paynment of conpensation. The
House of Lords wunaninmously held that, in view of the
statutory provision on the subject, the Royal Prerogative to
take property w thout paynent of conpensation did not
subsist and the principle laid down was that where by
Statute, the Crown is enpowered to do what it mght
her et of ore have done by virtue of its prerogative, it can no
| onger act under the prerogative and nust act wunder and
subj ect to the conditions inposed by the statute. Lord
Dunedin in the course of hi's speech observed:

"None the less, it is equally certain that if the
whol e ground of “sonething which could be done by the
prerogative is~ covered by the statute, it 1is the
statute that rules."

(1) (1866) 4 Wallace 2.

(2) (1909) 212 U. S. 76.

(3) (1945) 327 U. S. 304.

(4) [1920] A C. 508.
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Lord Atkinson quoted with approval the follow ng pregnant
passage A fromthe judgrment of the Master of the Rolls in
t he same case .

"Those powers which the _executive exercises
wi t hout Parliamentary authority are conprised under the
conprehensive term of the prerogative. Were, however,
Parlianment has intervened and has provided by statute
for powers, previously within the prerogative, / being
exercised in a particular manner and subject to the
limtations and provisions contained in the  statute,
they can only be so exercised. otherw se, ~what use
would there be in inposing limtations, if the Crown
could at its pleasure disrgard them and fall back on
prerogative ?",

and pointed out that the question posed by the Magster of
the Rolls was unanswerable. The |learned Law Lord then
proceeded to add:
"It is quite obvious that it woul d be usel ess and
nmeaning |l ess for the Legislature to inpose restrictions
and limtations wupon, and to attach conditions to, the
exercise by the Cown of the powers conferred by a
statute, if the Crown were free at its pleasure to
di sregard these provisions, and by virtue of its
prerogative do the very thing the statutes enpowered it
to do."
The other | earned Law Lords who participated in the decision
al so made observations to the sane effect in the course of
their speeches.

Now it is obvious that the contention of the detenus in
the present case is very simlar to that advanced on behal f
of the Crown in De Keyser’'s Royal Hotel’'s case (supra). It
al nost seenms to be an echo of that contention and it must
inevitably be answered the sane way. Wen the right of
personal liberty based on the rule of law which existed
i Mmediately prior to the comrencenent of the Constitution




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 257 of 286

has been enacted in the Constitution as a fundanental right
in Article 21 with the limtation that, when there is a
Procl amati on of Emergency, the President nay, by order under

Article 359, <clause (1) suspend its enforcenment, it is
i npossible to imagine how that right of personal liberty
based on the rule of [aw can continue to exist as a distinct
and independent right free from the linmtation as to

enforcenent contained in Article 359, clause (1). It would
be nmeaningless and futile for the constitution-makers to
have inposed this limtation in regard to enforcement of the
right of personal liberty guaranteed by Article 21, if the
detenu could, wth inmpunity, disregard such limtation and
fall back on the right of personal |iberty based on the rule
of I aw.

There is a decision of this Court in Dhirubha Devisingh
Gohil v. The State of Bonbay(l) which clearly supports this
view. The question which arose for determnation in this
case was whether the Bonmbay Talugdari Tenure Abolition Act,
1949 was 'a valid piece of Ilegislation. Wen this Act was
enact ed by the Bonbay Legi sl ature,

(1) [1955] I S. C R 691
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the Government of India Act, 1935 was in force and the
validity of this Act was challenged on the ground that it
was in violation of section 299, sub-section (2) of the
Governnment of India /Act, 1934. Since this Act was included
in the Ninth Schedul e to the Constitution by t he
Constitution of India (First Anendnent) Act, 1951, the State
con tended that by reason of Article 31-B, 'this Act was
i mune from attack of the kind put forward on behal f of the
petitioner. Art. 31-1 provides inter alia that none of the
Acts specified in the N nth Schedule nor any of the
provi sions thereof shall be deened to be void or ever to
have become void on the ground that such-act or provision is
inconsistent with or takes away or abridges ally of the
right conferred by any provisions of Part 1I11. The
petitioner disputed the applicability of Art. 31 -B on the
ground that the protection under that article was confined
only to a challenge based on the provisions of Part 111 of
the Constitution and did not extend to a challenge. based on
violation of s. 299, sub-s. (2) of the Governnment of India

Act, 1935. The petitioner relied on the words " is
inconsistent with or takes away or abridges any rights
conferred by any provisions" of Part Il and cont ended that

i nconsi stency with or taking away or abridgenent of the
right conferred by s. 299, sub-s. (2) of the CGovernnment of
India Act, 1935 was not within the protection of Art 31-B.
This contention of the petitioner was negatived and it was
hel d by this Court speaking through Jagannatha Das, J.:
"When Article 31-B protects is not a nmere
"“contravention of the provisions" of Part [l of the
Constitution but an attack on the grounds that the
i mpugned Act is "inconsistent wth or takes away or
abridges any of the rights conferred by any provisions
of this Part." one of the rights secured to a person by
Part 11l of the Constitution is a right that his
property shall be acquired only for public purposes and
under a’law authorising such acquisition and providing
for conpensation which is either fixed by the |aw
itself or regulated by principles specified by the | aw.
That is also the very right which was previously
secured to the person wunder section 299 of the
CGovernment of India Act. The chall enge now nmade to the
validity of the inmpugned Act is based on the alleged
violation of that right." *7 But it is urged, that even
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so, article 31-B protects only the violation of the

fundanental right in so far as "it was conferred by

Part 11l of the Constitution" and that this right

cannot be said to have been "conferred" by the

Constitution. W cannot agree with this contention.

This is clearly a case where the concerned right which

was secured under section 299 of the Governnment of

India Act in the formof a fetter on the conpetency of

the Legislature and which in substance was a

fundanmental right, was lifted into the formal category

of a fundanmental right along with other fundanenta
rights recognised in the present Constitution. There is
therefore nothing inappropriate in referring to this
right which was pre existing, along with the other
fundanental rights for the first tine secured by this

Constitution, when grouping them
447

together, as fundanental rights "conferred® by the

Constitution."

This Court ~held that when Article 31-B protected the Act
agai nst attack on the ground that the Act is "inconsistent
with or takes away or abridges any of the rights conferred
by any provisions of = "Part 111, the protection extended to
giving immunity against violation of the 8 right secured by
section 299, subsection (2) of the Governnment of India, 1935
because that was the very right lifted into the category of
fundanental right @ and enacted as Article 31, clause (2) of
t he Constitution and it could accordingly with
appropriateness, be referred to as the right conferred by
Article 31, clause (2). On the parity of reasoning, it my
be said that the right based on the principle of rule of |aw
that no one shall be deprived of his life or  persona

liberty except by authority of |aw, which was a pre-existing
right, was lifted into the category of fundanental right and
enacted as Article 21 and hence it became a fundanenta

right conferred by Article 21 and ceased to have any
di stinct and separate existence.

The maxim ’'expressumfacit  cessare tacituni ~ that is
what is expressed nmakes what is silent cease, ~ would al so
clearly be applicable in the present case. This maximis
indeed a principle of |ogic and common sense and not nerely
a technical rule of construction. It was applied in- the
construction of a constitutional provision in Shankara Rao
Badami v. State of Msore(1l). The argunent which was
advanced in that case was that the existence of _public
pur pose and the obligation to pay conpensation were
necessary concom tants of compul sory acquisition of private
property and so the term’acquisition” in Entry 36 of List
Il of the Seventh Schedule to the Constitution nust be
construed as inporting by necessary inpliction the two
conditions of public purpose and paynment of < adequate
conpensation, and consequently, the Msore (Personal and
M scel | aneous) Inans Abolition Act, 1955, which provided for
acquisition of the rights of the inandars in inamestates in
Mysore State wi t hout paynent of just and adequat e
conpensation was beyond the |egislative conpetence of the
State Legislature. This argunent was rejected on the ground
that the limtations of public purpose and payment of
conpensati on being expressly provided for as conditions of
acquisitionin Article 31 (2), there was no room for
inmplying either of these limtations in the interpretation
of the term’ acquisition” in Entry 36 of List Il. Ramaswany,
J., speaking on behalf of the Court observed- G

"It is true that wunder the Conmon | aw of emni nent
do main as recogni sed i n Angl o- Saxon jurisprudence the
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State cannot take the property of its subject unless
such property is required for a public purpose and
wi t hout conpensating the owner for its |oss. But when
these Ilimtations are expressly provided for in Article
32(2) and it is further enact- cd that no | aw shall be
made whi ch takes away or abridges

(1) [1969] 3 S. C R 1.
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these safeguards, and any such law, if nmade, shall be
void, there can be no room for inplication, and the
words 'acquisition of property’ in entry 36 nust be
understood in their natural sense of the act of
acquiring property, ~wthout inporting into the phrase
an obligation to pay conmpensation or a condition as to
the existence of a public purpose. In other words, it
is not correct to treat the obligation to pay
conpensation as inplicit in the legislative entry 33 of

List | or legislative entry 36 of List 1l for it is
separately and expressly provided for in Article 31(2).
The wel'l known maxi m expresum fact cessare tacitumis

indeed a principle of logic and comonsense and not
nerely a technical rule of construction. The express
provision in Article 31 (2) that a | aw of acquisition
in order to be wvalid nust provide for conpensation
will, therefore, “necessarily exclude all suggestion of
an inmplied obligation to provide for conmpensation
sought to be inported into the nmeaning of the word

"acquisition" \in entry 36 of List [IIl. In the face of

the express provision of Article 31(2), there remains

no room for reading any such inplication in the

| egi sl ative heads.™
Simlarly, in the present case, on an application of the
maxi m expressum facit cessare tacitum the express provision
in Article 21 that no person shall be deprived of his life
or personal |iberty except according to procedure prescribed
by law wi Il necessarily exclude a provision to the sane
effect to be gathered or inplied fromthe other provisions
of the Constitution.

I find nyself fortified in this conclusion by the view
taken on a simlar question under the Irish Constitution
whi ch al so contains a catena of _articles conferring
fundanental rights Kelly in his book one, ’'Fundanmenta
Rights in the Irish Law and Constitution’ points out "that
the various fundanental rights which were previously
notionally present in the comon |aw have been subsuned in
and replaced by the witten guarantees" and, therefore.
these rights cannot be found elsewhere than in the
Constitution. The decision of the Hi gh Court of Justice in

Ireland in "State (Walsh and others) v. . Lennon and
others"(1) has also adopted the sane view. The petitioners
inthis case, who were detained in Arbour Hill - Mlitary

Detention Barracks awaiting trial on a charge of  nurder
before a Mlitary Court established under Emergency Powers
(No. 41) order, 1940, made an application to the Hi gh Court
for an order of habeas corpus directed to the Governor of
the Detention Barracks in which they were held and for an
order of prohibition directed to the President and nmenbers
of the MIlitary Court before whom it was ordered by
Emer gency Powers (No. 41F) order, 1941 that they shoul d be
tried. The application inter alia challenged the validity of
the Energency Powers (No. 41 F) order, 1941 on the ground
that it was ultra vires the Government, as it directed that
the Mlitary Court, which was to try the petitioners. should
try themtogether and so precluded the Court from exercising
its discretion and control over its own procedure and was
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thus violative of the right of a citizen to insist that he
shal | not be

(1) 1942 Irish Reports 112.
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tried on a crimnal charge save in due course of |aw and
was, also in A conflict with the right of a citizen to
personal |iberty. The right of personal liberty was
guaranteed by Article 40, s. 4, sub-section (1) of the
Constitution, while the right of a citizen charged with a
crimnal offence to insist that he shall not be tried save
in due course of law was to be found in Art. 38, section 1
The respondents relied on Article 28, section 3, sub-section
(3) of The Constitution which provided: "Nothing in this
Constitution shall be invoked to invalidate any | aw enacted
by the QG reachtas which is expressed to be For the purpose
of securing the public safety and the preservation of the
State in time of war or armed rebellion or to nulify any act
done or~ purported to-be done in pursuance of any such |aw "
and contended that by reason of this provision, the
Enmer gency Powers ~ (No. 41 F) Order, 1941 was protected from
chal l enge-on the ground of contravention of Article 38,
section 1 and Article 40, section 4, sub-section ( 1) of
the Constitution. Thi's contention clearly had the effect of
putting the petitioners out of court and" therefore, they
sought to get round this difficulty by arguing that the
constitutional rights, which they clained to have been
infringed were derived not fromthe witten constitution
but from the Common Law, and consequently  Article 28,
section 3, sub-section (3) of the Constitution did not stand
in their way. This argument, which was very simlar to the
present argument advanced before us, was unhesitatingly
rejected by all the three judges who  took part in the
deci sion. Maguire J. said:-

"The contention is that the constitutiona
principles which assure to a <citizen his persona
liberty, his right to resort to this Court for an order
of habeas corpus, his right ‘that he shall not be tried
on a crimnal charge save in due course of |aw, have as
their source the Common Law, and exist side by side
with these rights in the witten Constitution. In
support of this contention reliance is placed on the
decision of the Suprenme Court in Burke s Case (1940)
I.R 136), particularly on the passage in the judgnent
of Murnaghan J. at p. 171, where he says 'certain
constitutional principl es are stated in t he
Constitution but many other inportant. —constitutiona
principl es have been accepted as existing in the |aw
then in force.” "

I do not find in the judgnent of Miurnaghan J. O
el se where in the judgnments in that case any basis for
the contention that these rights are to be found in a
body of principles which exist side by side with the
witten Constitution having their source in the Comron
Law, and of equal wvalidity with the principles stated
inthe Constitution, and which on the argunent here,
woul d have the added virtue that they are uncontrolled
by Art. 28, s. 3 sub-s. 3. The constitutional rights
relied upon in this case find clear expression in
Article 40 and 38 of the Constitution. In nmy view they
cannot be found el sewhere than in the Constitution

The advantages of a witten Constitution are
mani fest. Such a Constitution can, and our Constitution
does, give

31-833SCl/ 76
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rights such as these definite and cl ear expression. Qur
Constitution can, and does, protect them agai nst being
whittled away save with great difficulty. The framers
of the Constitution have provided that, after the
passage of a limted time, many, though not all of the
rights which it gives are put beyond the reach of
interference by ordinary law. The framers have however,
deliberately inserted Art. 28, s. 3, sub-s. 3, which is
clearly designed to prevent the Courts frominvoking
anything in the Constitution to in validate enactnments
passed, or to nullify acts done, or which purport to be
done, in pursuance of Acts passed for securing the
public safety or the preservation of the State in tine
of war."

Gavan Duffy, J. also observed to the sane effect:

"The applicants -seek, in the alternative, to base
their clainms to habeas corpus and prohibition upon
antecedent rights of personal liberty and regular tria
at Common  Law, but, whether or not the inmmnent Conmon
Law of “Irel and needed generally any Art. 50 (contai ning
the laws in force) toretain its vigour, the particul ar
Conmon Law principles here invoked must both, in ny
opi nion, of necessity have nerged in the express
provi sions declaring howthe two corresponding rights
are to be in/force under the new polity established by
An Bunreacht."

And so did Martin Maguire, J. when he said:

"It is argued, in the alternative, that, apart
fromthe Constitution and existing side by side with
it,, there is a body of constitutional |aw founded on
Conmon Law, and conprising the sanme constitutiona
rights which the prosecutors seek to assert, and in
respect of which they denmand the relief clainmed in
t hese pr oceedi ngs. Thi s ar gunent i nvol ves t he
propositions that the State has two Constitutions, the
one enacted by the people, witten and defined the
other un-witten and undefined, and that the latter may
be invoked, or called in aid, to the extent even of
defeating the clear terms of the Constitution where a
conflict real or apparent is alleged between them
There is no authority for these propositions. | _am
unable to accept this argunent.”

On this view, all the three judges of the Hi gh Court held
that the Energency Powers (No. 41-F) Oder" 1941 was i mmune
fromchall enge by reason of Article 28, section 3, sub-
section (3) of the Constitution. This decision was taken in
appeal and affirnmed by the Supreme Court, but ~this point
about the continuance of the common |aw rights side by side
in the constitution, was not exam ned since it was obvious
that the Energency Powers (No. 41 F) order, 1941 could not
be set at naught on the ground of repugnancy to any supposed
Common Law rights. It wll be seen that there is a close
anal ogy between this decision of the H gh Court and the
present case
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and the observations of the three judges quoted above are
directly applicable here.

The detenus, however, strongly relied on the decisions
of this court in Bharat Singh’s case (supra), Ibrahim &
Co.’s case (supra) Bennet Coleman & Co.’s case (supra) and
Shree Meenakshi MI1Ils’ case (supra) in support of their
contention that the principle of rule of law that the
executive cannot act to the prejudice of a person except by
authority of law continues to exist as a distinct and
i ndependent principle unaffected inter alia by the enactnment
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of Article 21. | have already referred to these decisions
earlier and it will be evident fromwhat | have said, that
t hese decisions do not Iay down any such proposition as is
contended for on behalf of the detenus. Wat these decisions
say is only this, nanmely, that Article 358 protects against
chal | enge under Article 19 only such executive action ac is
taken under lawful authority and if any executive action is
taken without authority of law or. in pursuance OF a |aw
which is void, it will not he protected from chall enge under
Article 19 by Article 353 and it will be void to the extent
to which it conflicts wth Article 19. These deci sions,
properly read, do not support the thesis put forward on
behal f of the detenus.

The detenus then relied on the decision of this Court
in Bidi Supply Co. v. Union of India.(1) There,- an ommi bus
order was nmde under~ section 5, sub-section (7A) of the
I ncome Tax Act transferring cases of the petitioner formone
pl ace to another. the petitioner challenged this order as
bei ng outside  ‘the power conferred under section 5, sub-
section (7A) and hence violative of the fundanmental rights
guaranteed to—himby Articles 14, 19(1)(if) and (b) and 31
of the Constitution. This Court held that the omibus order
made in this case was not contenplated or sanctioned by sub-
section (7A) of section 5 and. therefore, the petitioner was
still entitled to/'the benefit of the provisions of sub-
sections (1) and (2) of section 64 and since the |Incone Tax
authorities had by an executive order, unsupported by | aw,
pi cked out the petitioner for discrimnatory treatnment there
was violation OB the equality clause of the Constitution and
hence the petitioner was entitled to relief under Article 32
of the Constitution setting aside the inpugned order. S. R
Das, C.J., speaking on behalf of the Court, observed:

"As said by Lord Aktin in Eshugbayi El eko’s case
the executive can only Act in pursuance of the powers
given to it by law and it cannot interfere with the
liberty, property and rights ~of the subject except on
the condition that if can support the legality of its
action before the Court. were there was no such order
of transfer as is contenplated or sanctioned by
subsection (7A) of section 5 -and, therefore. the
present assessee still has the right, along with al
other Bidi nmerchants carrying on business in Calcutta
to have his assessnent proceedings before the Incomne-
tax: officer of the. area in which his place  of
business is situate. The inconme- tax authorities have
by an executive order, unsupported by
(1) [1156] S. C R 267.
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| aw, picked out this petitioner and transferred all his

cases by an omibus order unlimted in point of tine."

(enphasi s supplied).
and Since the action of the Income-tax authoritiles was
contrary to sub-sections (1) and (2) of section 64, the
i mpugned order was held to be bad. Hence it will be noticed
that the inpugned order operated to the prejudice of the
petitioner by affecting his rights under section (1) and (2)
of Section 64 but it did not affect any of his rights under
Article 19 or Article 21 or clause d) of Article 31 and
therefore, the principle of rule of law that the executive
cannot act to the prejudice of a person without authority of
law could by legitimately invoked. It continued to be in | aw
in force to the extent to which it was not recognised and
enacted in any provision of the Constitution.

The next decision to which | nust refer in this
connection is Bishan Das & Os v. The State of Punjab. This
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was a petition under Article 32 of the Constitution and the
action of the officers of the State Governnment inmpugned in
this case was forcible dispossession of the petitioners of
properties which were in their managenent and possession

The challenge to the inmpugned action of the officers of the
State Governnent was based on violation of the fundanenta

ri ght guaranteed under clause (1) of Article 31. This Court
uphel d the challenge and struck down the inmpugned action as
being without the authority of |aw and while doing so. made
the follow ng observations which were strongly relied onp on
behal f of the detenus: "Before we part with this case, we
feel it our duty to say that the executive action taken in
this case by the State and its officers is destructive of
basic principle of the 'rule of lawthe action of the
Governnent in taking the law into their hands and
di spossession the petitioners. by the display of force,
exhibits a callous disregard of the normal requirements of
the rule of lawWe have here 'a highly discrimnatory and
autocratic act” which deprives a person of the possession of
property without “reference to any |aw or legal authority".
(enphasi s-supplied). These observations Made in the context
of a petition for enforcenent of the fundanental right under
Article 31. clause (1) clearly show that this Court regarded

the principle of rule of law that no person shall be
deprived of his property "without reference to any |aw or
| egal authority’" as enbodied in Article 31, clause (1) and

did not rely upon this principle of rule  of law as a
di stinct and independent principle apart from Article 31,
clause (1): otherwise the petition under Article 32 would
not have been maintainable and this Court could not have
granted relief.

The |l ast decision to which | nust refer is the decision
of this Court in State of Bihar~ v. ~Kameshwar ' Prasad
Verma. (2) That was a case arising out-of a petition for a
wit of habeas corpus filed under. Article 226 for rel ease
of one Bipat Gope fromillegal detention. This Court held
that the State Government had failed to show under what
awful authority Bipar had been re-arrested and in the
absence of such lawful authority, the detention was ill egal
Kapur, J., speaking on behalf of ‘the Court referred with
approval to the observations of Lord Atkin

(1) [1962] 2 S. C. R 69.

(1) [1963] 2 S. C R 183.
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in Eshugbayi Eleko's case (supra) and pointed out: "It is
the sane A jurisprudence which has been adopted in this
country on the basis of which the courts of this country
exercise jurisdiction". These observations were relied upon
on behalf of the detenus to contend that the principle of
rule of lawin Eshugbayi Eleko's case (supra) was held by
this Court to have been adopted in this country and-it nust,
there fore, be enforced independently of Article 21. But |
do not think that is the elect of these observations. What
Kapur, J., said was only this, nanely that the principle of
rule of lawin Eshugbayi Eleko's case (supra) had been
adopted in this country. He did not make it clear how it had
been adopted nor did he say that it had been adopted as a
di stinct and i ndependent principle apart from the
fundanental rights. There can be no doubt that the principle
i n Eshogbayi Eleko' s case (Supra) had been adopted in this
country in Article 21 to the extent to which it protects

personal liberty. | wll, therefore, be seen that there is
no decision of this Court which says that there is a right
of personal liberty based on the rule of |aw distinct and

i ndependent fromthat guaranteed by Article 21.
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I must now turn to the decision of this Court in Makhan
Singh v. State of Punjab (supra) on which very strong
reliance was placed on behalf of the detenus. That was a
decision given in a batch of twenty-six appeals fromthe
decisions of the Hgh Courts of Bombay and Punjab. The
appel lants in these six appeals were detained respectively
by the Punjab and the Maharashtra State Governnents under
Rule 30(i)(b) of the Defence of India Rules nmade by the
Central CGovernnment in exercise of the powers conferred on it
by s. 3 of the Defence of India ordinance, 1962. They
applied to the Punjab and the Bonbay High Courts
respectively under s. 491(1) (b) of the Code of Crimnal
Procedure and alleged that they had been inproperly and
illegally detained. Their contention was that s. 3(2)(15)(i)
and s. 40 of the Defence of India Act, 1962 which replaced
t he Defence of |ndia ordinance and Rule 30(1)(b) under which
they were detained were constitutionally invalid because
they contravened their fundanmental rights under Arts. 14, 21
and 22(,4) (5) and” (7) of the Constitution and so they
clained that an order should be passed in their favour
directing the respective State Governnments to set them at
liberty There was in operation at that tinme a Proclanation
of  Emergency dated 26th~ October, 1962 issued by the
President under Art. :352, <clause (1 ) on account of the
Chi nese aggression. The President had also issued an order
dated 3rd Noverber, 1962 under Art. 359, clause (1)
suspendi ng the right of any person to nobve any court for the
enforcenent of the rights conferred by articles 21 and 22
"if such person has been deprived of any ,such rights under
the Defence of India ordinance, 1962 (4 of 1962) or any rule
or order nmde thereunder." The contention of the State
Governnments based on this Presidential order was-and that
contention found favour with both H gh  Courts-that the
Presidential order created a bar which precluded the
appel l ants from maintaining the petitions wunder 's. 491
(1) (b) of the Code of crimnal Procedure. On this
contention. two questions arose for determ nation before
this Court. The first was as to what was the true 'scope and
effect of the Presidential order and the second was whet her
the bar created by the Presidential order
454
operated in respect of applications made by the appel l'ants
under s. 491(1) (b) of the Code of Crimnal Procedure. This
Court in a nmpjority judgnment delivered by Gaj endragadkar
J., analysed the pro visions of Art. 359, clause (1) and
held that the words "any court” in that ‘Article nust be
given their plain grammatical meani ng and nust be construed
to nean any court of conpetent jurisdiction  which would
include the Suprene Court and the Hi gh Courts before which
the specified rights can be enforced by the citizens”. The
majority judgnent then proceeded to add: "The sweep of Art.
359(1) and the Presidential order issued under it i's thus
wi de enough to include all clainms nade by citizens in any
court of conpetent jurisdiction when It is shown that the
said clains cannot be effectively adjudicated upon wi thout

examning the question as to whether the citizen is, in
substance, seeking to enforce any of the said specified
fundanental right" Having thus disposed of the first

guestion, the nmmjority judgnent went on to consider the
second question and after analysing the nature of the
proceedi ngs under s. 491(1)(b) of the Code of Crimnmnal
Procedure, held that the prohibition contained in Art. 359,
clause (1) and the Presidential order would apply "as much
to proceedings under s. 491 ( 1) (b) as to those under Art.
226(1) and Art. 32 (1)". It was obvious that on this view,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 265 of 286

the petitions wunder s. 491(1)(b) were not naintainable"
since the only ground on which they chal |l enged the orders of
detention was that the provisions of s. 3(2)(15)(i) as well
as rule 30(l)(b) were invalid as of fendi ng agai nst Articles
14, 21 and 22 and in the circunstances it was not necessary
for the.; Court to express any opinion on the questions to
what were the pleas available to a citizen under the
Presidential order in challenging the legality or propriety
of his detention. Still however, the nmgjority judgnent
proceeded to give its opinion on this question in the
foll owing ternmns:

It still remains to consider what are the pleas

which are now open to the citizens to take ill

challenging the legality or the propriety of their

detentions either ~under s. 491(1) (b) of the Code or

Art. 226(1) of the Constitution. W have already seen

that the right to nove any court which is suspended by

Art. 359(1 ) and the Presidential order issued under it

is the right for the enforcenent of such of the lights

conflerred by Part 11l as nmay be nentioned in the order

If in_challenging the validity of his detention order

the detenu is pleading any right outside the rights

specified in the order, his right to nmove any court in
that behalf‘ s not” suspended, because it is outside

Art. 359(1) and consequently outside the Presidentia

order itself. Let us take a case where a detenu has

been detained in violation of the nmandatory provisions
of the Act. In. such a case, it my be open to the
detenu to contend that his detention is illegal for the
reason that the mandatory provisions of the Act have

been contravened. Such a plea is outside Art. 359(1)

and the right of the detenu to nmove for his rel ease on

such a ground cannot be affected by the Presidentia
or der.
455

Take al so a case where the detenu noves the Court
for A.a wit of habeas corpus on the ground that his
detention has been ordered nalafide. It Jis hardly
necessary to enphasise that the exercise of a power
mal afide is wholly outside the scope of the Act
conferring the power and can always be successfully
challenged. It is true that a mere allegation that the
detention is malafide would not be enough the detenu
will have to prove the nalafides. But if the mal afides
are alleged, the detenu cannot be  precluded from
substantiating his plea on the ground of the bar
created by Art. 359(1) and the Presidential order. That

i s another kind of plea which is outside the purvi ew of

Art. 359(1). W ought to add that these categories of

pl eas have been nmentioned by us by way of illustration”

and so, they should not be read as exhausting all the
pl eas which do not fall within the purview of the

Presidential order."

The strongest reliance was placed on behalf of the
det enus on these observations in the mpjority judgnment. |t
was contended on behal f of the detenus that the observations
clearly showed that if an order of detention is challenged
on the ground that it is in violation of the nandatory
provisions of the Act or is made mal afi de, such a plea woul d
be outside Art. 359, clause (1) and would not be barred by a
Presidential order specifying Art. 21. The detenus, in
support of this contention | eaned heavily on the words ’'such
a plea is outside Art. 359(1) and the right of the detenu to
nove for his release on such a ground cannot be affected by
the Presidential order”, and "that is another kind of plea
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which is outside the purview of Art. 359(,1)" occurring in
these observations and urged that such a plea was held to be
perm ssi bl e because it was outside the purview of Art 359,
clause (1) and not because it was outside the ternms of the
particul ar Presidential order.

Now, at first blush, these observations do seem to
support the contention of the detenus. But there are two
very good reasons why | do not think these observations can
be of nuch help in the determ nation of the question before
us. In the first place, the questions to what were the other
pl eas available to a detenu in challenging the legality or
propriety of his detention, despite the Presidential order
dated 3rd Novenber, 1962, was not in issue before the Court

and did not fall to be decided and the aforesaid
observations made by the Court on this question were,
therefore, clearly obiter. These observati ons woul d

undoubtedly be entitled to great weight, but, as pointed out
by this® Court in H -Maharajadhiraja Mdhav Rao Jiwaji Rao
Scindi a Bahadur & Os. v. Union of India(l) "an obiter
cannot take the place of the ratio. Judges are not oracles".
These observations do not, therefore, have any binding
effect and they cannot ~be regarded as conclusive on the
poi nt. Mreover, it must be remenbered that when we are
considering the observations of a high judicial authority
like this Court, the greatest possible care nust be taken to
relate the observations of a judge to the precise issues
before him
(1) [1971] 3 S. C R 9.
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and to confine such observations, even though expressed in
broad terms, in the general conpass of the question before

hi M unless the makes it clear that he- intended his remarks
to have a wider anmbit. It is not possible for judges always
to express their judgnments so as to exclude entirely the
risk that in some subsequent case their |anguage may be
m sapplied and any attenpt at such - perfection of expression
can only lead to the opposite result of uncertainty and even
obscurity as regard the case in hand. It may be noted that,
inthis case the Presidential order dated 3rd Novenber

1962, which came up for consideration before the Court,, was
a conditional order, inasmuch as it operated to suspend the
right of any person to nove any court for enforcenent of the
rights conferred by Articles 21 and 22, only if _he was
deprived of any such rights under the Defence of India Act,
1962 or any rule or order made under it. It ~was in the
context of this Presidential order that the aforesaid
observations were made by this Court. It is obvious that, on
the terms of this Presidential order, if a @ person was
deprived of his personal liberty otherw se than in
accordance with the provisions of the Defence of India Act,
1962 or any rule or order nade under it, his right to nove
the Court for enforcement of his right of personal [iberty
under Article 21 would not be barred by the Presidentia

order. That is why it was said in this case, that, if the
detention is illegal for the reason that the nandatory
provi sions of the Defence of India Act,, 1962 or any rule or
order made thereunder have been contravened or that the
detention has been ordered mala fide, such a plea would not
fall within the terns of the Presidential order and hence it
woul d be outside the purview of Art. 359, clause (1). That
is the only way in which these observations can and nust be
understood. It was pointed out by the House of Lords as far
back as 1901 in Queen v. Leatham(l) "Every judgnment nust be
read as applicable to the particular facts proved, or
assuned to be proved, since the generality of the
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expressions which may be found there are not intended to be
exposition of the whole |aw, but are governed and qualified
by the particular facts in which such expressions are to be
found." This Court had also occasion to point out in the
State of Oissa v. Sudhansu Sekhar Msra(’) that the
observations in a judgnent nust be "only in the context of

the question that arose for decision." It would not be
right, as observed by this Court in Madhav Rao v. Union of
India (supra), "to regard a word, a clause or a sentence

occurring in a judgnent of this Court, divorced fromits
context, as containing a full exposition on the Ilaw on a
guestion” particularly "when the question did not even fal
to be answered in that judgnment". Here, in the present case,
unlike the Presidential order dated 3rd Novenber, 1962,
whi ch was a conditional order, the Presidential order dated
27th June, 1975 is, on the face of it. an unconditional one
and as such there is avital difference ill effect between
the Presidential order dated 3rd Novenber, 1962 and the
present Presidential order. In fact, it appears that because
of the interpretation and effect of the Presidential Oder
dated 3rd_Novenber, 1962 given in this case and the
subsequent cases following it, the President deliberately
and advi sedly departed fromthe earlier precedent and

(1) [1901] A C 495.

(2) [1968] 2 S. C R 154,
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nade the present Presidential order-an wunconditional one.
These observations ' nmade in the context of ‘a conditiona
Presidential order cannot, therefore, be read as |aying down
that a plea that an order of detention is not in accordance
with the provisions of lawor is mala fide is outside the
purview of Art. 359" clause (1) and would not be barred even
by an unconditional Presidential order such as the one we
have in the present case.

Thi s distinguishing feature of -Makhan Singh's case.
(supra) was. in fact highlighted -and enphasised in the
subsequent decision of this Court in A Nanbiar /'v. Chief
Secretary.(1). There Gajendragadkar, C. J., stressed the
conditional nature of the Presidential order dated 3rd
Novenber, 1962 and indicated that it was in view of the |ast
cl ause of the Presidential Oder, that the aforesaid
observations were made by this Court in Makhan Singh's case.
The | earned Chief Justice explained the position in the
fol |l owi ng words

"I n Makhan Singh Tarsi kka v. The State of Punjab a

Special Bench of this Court has had occasion to

consider the effect of the Proclamation of Emergency

i ssued by the President and the Presidential order with

which we are concerned in the present wit petitions.-

this Court took the precaution of pointing out that as

a result of the issue of the 1 Proclamation of

Emergency and the Presidential order, a citizen would

not be deprived of his right to nove the appropriate

court for a wit of habeas corpus on the ground that
his detention has been ordered nala fide. Simlarly, it
was pointed out that if a detenu contends that the
operative provisions of the Defence of India ordinance
under which he is detained suffer fromthe vice of
excessive delegation, the plea thus raised by the
detenu cannot, at the threshold, be said to be barred
by the Presidential order, because, in terns, it is not

a plea whichis relateable to the fundanental rights

specified in the said order

Let us refer to two other pleas which nmay not fal
within the purview of the Presidential Order. If the detenu
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who is detained under an order passed under Rule 30(1) (b),
contends that the said order has been passed by a del egate
outside the authority conferred on him by the appropriate
Government under s. 40 of the Defence of India Act, or it
has been exercised, inconsistently wth the conditions
prescribed in that behalf., a prelimnary bar against the
conpetence or the detenu’s petition cannot be rai sed under
the Presidential order, because the last «clause of the
Presidential order would not cover such a petition, and
there is no doubt that unless the case falls under the | ast
clause of the Presidential order, the bar created by it
cannot be successfully invoked agai nst cl deci ded.
Therefore, our conclusion is that the |earned Additiona
Solicitor-General is not justified in contending that the
present petitions are inconpetent under Art. 32 because of
the Presidential Order. The petitioners contend that the
rel evant Rul e under which the

(1) [1966] 2 S. C R 106.
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i mpugned orders of detention have been passed, is

i nvalid on grounds other than those based on Arts. 14,

19, 21 and 22" and if that plea is well-founded, the

| ast clause of the presidential Order is not satisfied

and the bar created by it suspending the citizens’

fundanental rights wunder Articles 14, 21 and 22 cannot

be pressed into service."
These observations, and particularly the portions underlined
by me, «clearly showthat it was because of the conditiona
nature of the Presidential Order that the view was taken
that if a detenue contents that the order of detention has
been nade nala fide or that it has been passed by a del egate
outside the authority conferred on hi munder the Act or that
it has been exercised inconsistently with the conditions
prescribed in that behalf", that is, it i's not in accordance
with the provisions of |aw, such a plea would not be barred
at the threshold by the Presidential order. The conditiona
nature of the Presidential order was also stressed by this
Court in State of Maharashtra v. Prabhakar ~Pandurang
Sangzgiri (1) where this Court, speaking through Subba Rao,
J., pointed out that in view of the last -cause of the
Presidential order, "if a person was deprived of his
personal liberty nor under the Act or a rule or order made
thereunder, but in contravention thereof, his right to nove
the said courts", that is the H gh Court and the Suprene
Court "in that regard would not be suspended’.

It was then contended on behalf of the detenus that in
any event the right of personal liberty is a natural right
whi ch inheres in every one fromthe nonment of ‘his birth and
this right can always be enforced by the detenus under Art.
226 by a wit "for any other purpose" and the Presidentia
order does not operate as a bar. Wen, in answer to this
contention the Union of India and the State GCGovernnents
relied on Hi gh Holiness Kesavananda Bharati Sri padagal avaru
v. State of. Kerala,(2) the detenus urged that Kesavanand
Bharati’s case (supra) did not say that there is no natural
right inhering in a person, but all that it said was that
natural rights do not stand in the way of amendment of the
Constitution. Kesavanand Bharati’s case (supra) according to
the detenus, did not negative t he exi stence and
enforceability of natural rights. But this contention of the
detenus is clearly belied by the observation from the
judgrments of at last seven of the judges who decided
Kesavanand Bharati’'s case (supra). Ray, C J. said at pages
419 of the Report: "Fundanmental rights are conferred by the
Constitution. There are no natural rights under our
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Constitution."” Palekar, J., also said at page 594 of the
Report: "The so called natural rights-have in course of tine
lost their wutility as such in the fast changing world and
are recogni sed in nodern political constitutions only to the
extent that organised society is able to respect them" So
al so Khanna, J. said at page 703 of the Report: "- the later
witers have generally taken the view that natural rights
have no proper place outside the constitution and the |aws
of the State. It is up to the State to incorporate natura
ri ghts, or such

(1) [1966] | S. C R 702.

(2) [1963] Supp. S. C R 1.
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of them as are deened essential, and subject to such
limtations as are consi der ed appropri ate, in t he
constitution of the laws nade by it. But independently of
the constitution and the Ilaws of the State, natural rights
can have no |egal sanction and cannot be enforced.” Mathew,
J., too, 'spoke to the sanme effect when he said at page 814
of the Report: 'Although <called 'rights’, they are not per
se enforceable in courts ~unless recognised by the positive
law of a State". Beg, J. also discounted the theory of
natural rights at pages 881 and 882 of the Report and
Dwivedi, J. (Observed at  page 910 of the Report that to
regard fundanmental / rights as natural rights overlooks the
fact that sone of These rights did not exist before the
Constitution and "were begotten by our specific nationa
experience". Chandrachud, J., was equally enphatic in saying
at pages 975 and 976 of the Report that "There is intrinsic
evidence in Part 11l of the Constitution to show that the
theory. O natural rights—was not recognised by our
constitution-nmakers-The natural theory stands, by and | arge,
repudi at ed today-The belief is now widely held that natura
rights have no other than political wvalue". It 'may be
poi nted out that Subba Rao, J., also in |.C GColakNath & O's
v. Slate of Punjab(l) at page 789 of the Report rejected the
theory of natural rights independent and apart from
fundanental rights in Part |Ill. He said: Fundanent a
rights are the nmodern nanme for what have been traditionally
known as natural rights". There is, therefore, no scope for

the contention that even if the enforcement of the
Fundamental right conferred by Article 21 is suspended by
the Presidential order, the detenu can still enforce a
supposed natural right of personal liberty in a court of
I aw.

I may also refer to one other argunent  advanced on
behal f of the detenus that in any event the right not to be
deprived of personal liberty except by authority of lawis a
statutory right whi ch can be enforced despite the
Presidential order suspending enforcement of the right of
personal liberty guaranteed under Article 21. | “agree and
there can be no doubt about it that if the positive |aw of
the State decrees that no person shall be deprived of his
personal |iberty except according to the procedure
prescribed by l|aw, the enforcenent of such statutory right
woul d not be barred by the Presidential order. But 1 am
afraid, the premse on which this argunment is founded is
incorrect. There is no legislation in which country which
confers the right of personal liberty by providing that
there shall be no deprivation of it except in accordance
with law. On the contrary, section 18 of the Maintenance of
Internal Security Act, 1971 enacts that no person in respect
of whom an order of detention is nade or purported to be
made under section 3 shall have any right to persona
liberty by virtue of natural |law or conmmon law. if any. The
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I ndi an Panel Code in section 342 undoubtedly nmakes it pena
to wongfully confine any person and the offence of w ongful
confi nenent postulates that no one shall be deprived of his

personal liberty except by authority of law But it can
hardly be said on that acount that section 342 of the Indian
Penal Code confers a right of personal l|iberty. The utnost

that can be said is that this section proceeds on a
recognition of the right of persona

(1) [1967] 2 S. C R 762.
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liberty enacted in Article 21 and mmkes it an offence to
wongfully confine a person in breach of the right conferred
by that constitutional provision.

Then I nust refer to one other contention of the
detenus and that is that the renedy under Article 226 can be
i nvoked not only for~ the purpose of enforcenent of the
fundanental rights, but-also "for any other purpose". These
words greatly enlargethe jurisdiction of the Hi gh Court and
the H gh Court can issue a wit of habeas corpus if it finds

that the " detention of a person is illegal. It is not
necessary for this purpose that the court should be noved by
the detenu. It is sufficient if it is noved by any person

affected by the order of detention. Wwen it is so noved and
it examines the legality of the order of detention, it does
not enforce the right of personal liberty of the detenu, but
it merely keeps the executive within the bounds of |aw and
enforces the principle of legality. The renmedy of habeas
corpus is a renedy 'in public law and hence'it cannot be
excluded by suspension of enforcenent of the right of an
i ndividual. This contention of the detenus does appear, at
first sight, to be quite attractive, but I amafraid, it is
not well founded. It fails to take into account the
substance of the matter. Wen an applicant noves the High
Court for a wit of habeas corpus, ~he challenges the
legality of the order of detention on the ground that it is
not in accordance with |aw That chall enge proceeds on the
basis that the executive cannot deprive a person/ of his
personal liberty except by authority of |law and that is why
the order of detention is bad. But once it is held that the
obligation of the executive not to deprive a person of his

personal liberty except in accordance with lawis to be
found only in Article 21 and no where else, it nust follow
necessarily that, in challenging the legality of the

detention, what the applicant <clainms is that there is
infraction by the executive of the right of persona] liberty
conferred under Article 21 and that imedi ately attracts the
applicability of the Presidential order. If we look at the
substance of the matter and anal yse what is it exactly that
the High Court is invited to do, it will be clear that what
the applicant wants the H gh Court to do is to  exam ne
whet her the executive has carried out the obligation inposed
upon it by Article 21 not to deprive a person of his
persona] |iberty except according to t he pr ocedure
prescribed by lawand if it finds that the executive has
failed to conply with this obligation, then to strike down
the order of detention. That 1is precisely what 1is not
permtted to be done by the Presidential order, for it
pl ainly amounts to enforcenent of the right of persona
liberty conferred by Article 21. The words "any other
pur pose" cannot be availed of for the purpose of
circunmventing the constitutional inhibition flowing fromthe
Presi dential order.

It is necessary to point out that Art. 359 clause (1)
and the Presidential order issued under it do not have the
ef fect of making unlawful actions of the executive |awf ul
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There can be no doubt that the executive is bound to act in
accordance with |law and cannot that the conmand of |aw. The
executive cannot also act to the detrinment of a person
wi thout authority of law or except in accordance with | aw
If the executive takes any action which is not supported by
law or is
461
contrary to law, its action would be wunlawful.. This
unl awful characteristic of the action is not obliterated by
the Presidential order issued under Art. 359 clause (1).
Article 359, «clause (1) and the Presidential Order issued
under it do not give any power to the executive to alter or
suspend or flout the law nor do they enlarge the power of
the executive so as to pernmt it to go beyond what is
sanctioned by |aw They nerely suspend the right of a person
to nove any court for redress against the unlawful action of
the executive, if his claiminvolves enforcement of any of
the fundamental rights specified in the Presidential order
This is a position akin in sone respects to that 1in the
United States when the privilege of the wit of habeas
corpus is suspended under Art. |, Placitium?9, clause (2) of
the United States Constitution and in Geat Britain when the
Habeas Corpus Suspension Act is passed. It must inevitably
follow from this position that as soon as the energency
comes to an end and the Presidential order ceases |o be
operative, the wunlawful action of the executive becones
actionable and the citizen is entitled to challenge it by
novi ng a court of law

It will be clear fromwhat is stated above that whil st
a Presidential order issued under Article 359, clause (1) is
in operation, the rule of law is not obliterated and it

continues to operate in all its vigour. The executive is
bound to observe and obey the law and it cannot ignore or
disregard it. |If the executive commits a breach of the |aw,

its action would be unlawful, but nerely the renedy would be
tenmporarily barred where it involves enforcement of any of
the fundanmental rights specified(in the Presidential order

This would be obvious if we consider what would be the
position under the crimnal law 1f the executive detains a
person contrary to |law or shoots himdead w thout justifying
circunmstances, it would clearly be an offence of w ongful
confinenent in one case and nmurder in the other, punishable
under the relevant provisions of the Indian Penal ~ Code,
unless the case falls wthin the protective mantle  of
section 76 or 79 and the officer who is responsible for the
of fence would be liable to be prosecuted, if there is no
procedural bar built by the Code of Crimnal ~ Procedure
against the initiation of such prosecution. The Presidentia

order suspending the enforcenent of Article 21 woul d not bar
such a prosecution and the renmedy under the Indi-an Pena

Code would be very nuch avail able. The of fence of w ongful
confinenent or nurder is an of fence agai nst the society and
any one can set the crimnal lawin nmotion for punishment of
the of fender. Wen a person takes proceedi ngs under the Code
of Criminal Procedure in connection with the offence  of
wrongful confinenent or nurder or |aunches a prosecution for
such offence, he cannot be said to be enforcing the
fundanental right of the detenu or the murdered nman under
Article 21 SO as to attract the inhibition of the
Presidential order.

So also, if a positive legal right is conferred on a
person by | egislation and he seeks to enforce it in a court,
it would not be wthinthe inhibition of a Presidentia
order issued wunder Article 359, clause(l). Take for exanple
the class of cases of detention where no declaration has




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 272 of 286

been nade wunder sub-sections (2) and (3) of section 16A.

This category would cover cases where orders of detention
have been passed
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prior to June 25, 1975, because in such cases no declaration
under subsections (2) or (3) of section 16A is contenpl ated
and it would also cover the rather exceptional cases where
orders of detention have been made after 25th June, 1975
wi thout a declaration under sub-section (2) or sub-section
(3) of section 16A. Sections 8 to 12 woul d continue to apply
in such cases and consequently the detaining authority woul d
be under an obligation to refer the case of the detenu to
the Advisory Board and if the Advisory Board reports that
there is in its opinion no sufficient cause for the
detention of the detenu, the State Government woul d be bound
to revoke the detention order and release the detenu. ’That
is the plain requirenent of sub-section (2) of section. Now?
suppose that in'such a case the State Governnment fails to
revoke the detention order and rel ease the detenu in breach
of its statutory or obligation under sub-section (2) of
section 12. Can the detenu not enforce this statutory
obligation by filing a petition for wit of mandanus, The
answer nust obviously be: ~he can. Wen he files such a
petition for a wit of mandanmus, he woul d be enforcing his
statutory right wunder sub-section (2) of section 12 and the
enforcenent of such statutory right would not be barred by a
Presidential order specifying Article 21. T he Presidentia

order woul d have no operation where a detenu i's relying upon
a provision of law to enforce a l'egal right conferred on him
and is not conplaining of absence of |egal authority in the
matter of deprivation of his personal liberty.

I may also refer by way of another illustration to
section 57 of the Code of Criminal Procedure Code, 1973.
This section provides that no police officer shall retain in
custody a person arrested wthout warrant for a |onger
period than under all the circunmstances of case is
reasonabl e, and such period shall not, in the absence of a
special order of a magistrate under section 167, exceed 24
hours exclusive of the tine necessary for the journey from
the place of arrest to the nmmgistrate’ s court. There is
clearly a legal injunction enacted by this section requiring
a police officer not to detain an arrested person in custody
for a period longer than 24 hours wthout obtaining a
special order of a magistrate and to release himon the
expiration of such period of 24 hours, if in the nmeantine
such special order is not obtained. If, in a given case, an
arrested person is detained in custody by the police officer
for a period |onger than 24 hours w thout obtaining an order
of a magistrate, can he not apply to the magi strate that he
should be directed to be released by the police officer
under section 57 ? Wuld such an application be barred by a
Presidential order specifying Art. 21? | do not think so.
When the arrested person makes such an application, he seeks
to enforce a statutory obligation inposed on the police
officer and a statutory right created in his favour by
section 57 and that would not be barred, because what is
suspended by a Presidential order specifying Art. 21 is the
right to nove the court for enforcement of the fundanent al
right conferred by that Article and not the right to nove
the court for enforcement of the statutory right to be
rel eased granted under section 57.

| may take still another exanmple to illustrate the
point | amnmaking. Take a case where an order of detention
has been nade without a declaration under subsection (2) or
sub-section (3) of section 16A).
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Sections 8 to 12 would admittedly apply in such a case and
under s. 8, A the detaining authority would be bound to
conmuni cate to the detenu the grounds on which the order of
detention has been nade and to afford him the earliest
opportunity of making a representation to the appropriate
government. If, in a given case, the detaining authority
declines to furnish the grounds of detention to the detenu
or to afford himan opportunity of making a representation

in violation of the statutory right conferred on hi munder
s. 8, can be detenu not enforce this statutory right by
filing a petition for a wit of mandamus against the
detaining authority ? Wuld it be any answer to such an
application that the enforcenent of the fundanental right
conferred by Art. 22, clause (5) has been suspended by the
Presidential order? The answer is plainly: no. There are two
rights which the detenu has in this connection: one is the
fundanental right conferred by ‘Art. 22, clause (5) and the
other is the statutory right conferred by art 22. Though the
contention of both these rights is the sane, they have
di stinct —and i ndependent” existence and nerely because
enforcenent of one is suspended, it does not nean that the
other also cannot be enforced. The ’'theory of reflection’
whi ch found favour with the Kerala H gh Court in Fathim
Beebi v. M K Ravindranathan(l) is clearly erroneous. | the
right conferred under s. 8 were ;1 reflection of the
fundanental right conferred by Article 22, clause (S) as the
Kerala High Court would have us believe, the renoval of the
fundanental right under Article 22, clause (S), which is the
obj ect reflected, nust necessarily result in the effacenment
of the right under section 8 which is said to constitute the
reflection. But even if Article 22 clause (S) were del eted
fromthe Constitution, section 8 would still remain on the
statute book until repeal ed by the legislature, The
Presidential order would not, therefore, bar enforcenent of
the right conferred by section 8.

Tony mnd, it is clear that (if a petition or |other
proceeding in court seeks to enforce a positive | egal right
conferred by sone legislation, it would not be barred by the

Presidential order. | nmay also point.  out -that, “in the
present case, if |I had taken the wview that there is.
i ndependently and apart from Article 21, —a distinct and
separate right not to be deprived of personal |iberty except
according to law, | would have held, wthout the slightest
hesi tati on, t hat t he Presi denti al order suspendi ng

enforcenent of the fundamental right conferred by Article 21
does not have the effect of suspending enforcenment or this
distinct and separate legal right. But since | have cone to
the conclusion, for reasons already discussed, that there is
no such distinct and separate right of personal liberty
apart from and existing side by side with Article 21, it
must be held that when a detenu clains that his detention is
not under the Act or in accordance with it, he seeks to
enforce the fundamental right conferred by Article 21 and
that is barred by the Presidential order. O course, this
does not nean that whenever a petition for a wit of habeas
corpus cones before the Court, it nust be rejected
strai ghtaway wi thout even |ooking at the avernments made in
it. The Court would have to consider whether the bar of the
Presidential Order is attracted and for that purpose, the
Court would have to see whether the order of detention is
one nmade by an authority enpowered to pass

(1) (1975) Cr. I. L. J. 1164.
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such an order under the Act; if it is not, it would not
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be State action and the petition would not be one for
enforcenent of the right conferred by Article 21. On this
viewin regard to the interpretation of the constitutiona
provision, it is unnecesasry to go into the question of
construction and validity of section 18 of the Act.

It was strongly urged upon us that if we take the view
that the Presidential order bars the right of a person to
nove a court even when his detention is otherwise than in
accordance with law, there would be no renedy against
illegal detention. That would encourage the executive to
di sregard the |aw and exercise arbitrary powers of arrest.
The result would be-so ran the argunent-that the citizen
would be at the nercy of the executive: every one would be
living in a state of constant apprehension that he m ght at
any time be arrested and detai ned: personal |iberty would be
at an end and our cherished  values destroyed. Should we
accept a construction with such fearful consequences was the
guesti on posed before us. An inpassioned appeal was nmade to
us to save personal liberty against illegal encroachnents ’
by the executive. W were exhorted to listen to the voice of
judicial conscience as if-judicial conscience were a blithe
spirit like Shelley' s Skylark free to sing and soar without
any compulsions. | do not think | can allow nyself to be
defl ected by such considerations fromarriving at what |
consi der to be/ the correct construction of t he
constitutional provision. The apprehensions and fears voiced
on behal f of the detenus nay not altogether be ruled out. It
i mpossi bl e that when past powers are vested in the
executive, the exercise of whichis imune from judicia
scrutiny, they may sonetines be abuse d and innocent persons
may be consigned to tenporary detention. But nerely because
power nmay sonetinmes be abused, it is no ground for denying
the existence of the power. Al power is likely ‘to be
abused. That 1is inseparable from the nature of ' human
institutions. The w sdom of man has not yet been able to
concei ve of a governnent wi th power sufficient to answer its
legitimate end and at the sane tinme incapable of mschief.
In the |last analysis a great deal nmust depend on the w sdom
and honesty,, integrity’ and character of those who are
i ncharge of administration and the existence of enlightened
and alert public opinion. It was Lord Wight who said. in
Li versidge v. Siglov Anderson (supra) that "the safeguard of
British liberty is in the good sense of the people and in
the system of representative and responsible governnent
whi ch has been evol ved. "

It is true that, if, in a situation of energency,
judicial scrutiny into legality of detention is held to be
barred by a Presidential order specifying Article 21,
illegalities mght conceivably be conmtted by the executive
in exercise of the power of detention and unlawfu
detentions might be nmade against which there would  be no
possibility of redress. The danger may not be di smissed as
utterly imaginary, but even so, the fact remmins that when
there is crisis-situation arising out of an energency, it is
necessary to best the Governnment with extra-ordi nary powers
in order to enable it to overcone such crisis-situation and
restore normal conditions. Even Harold Laski conceded in his
article on "Civil Liberties in Geat Britain in VWartinme that

"the necessity- of concentrating i nmense power in a
CGovernment waging total war is
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beyond discussion" and what he said there regarding a
Government A wagi ng total war nust apply equally in relation
to a Government engaged in neeting internal subversion or
di sturbance, for the two stand on the same footing, so far
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as our Constitution is concerned. Now, when vast powers are
conferred on the executive and judicial scrutiny into the
legality of exercise of such powers is excluded" it is not
unli kely that illegalities mnmight be comtted by the
executive in its efforts to deal with the crisis situation
Dicey, in his "Introduction to the study of Law of the
Constitution" frankly admts that it is "alnpbst certain
that, when the suspension of the Habeas Corpus Act makes it
possi ble for the Government to keep suspected persons in a
prison for a length of time without bringing themto trial
a smaller or greater nunmber of wunlawful acts wll Dbe
conmitted, if not be the menbers of Mnistry thenselves, it
any rate by their agents." But howsoever unfortunate this
situation might be, that cannot be hel ped. The Constitution
permts judicial scrutiny to be barred during tinmes of
emer gency, because it holds that when a crisis arises in the
life of the nation, the rights of individuals nust be
post poned to considerations of State and national safety
nmust override any other considerations. | may add that there
is nothing “very unusual in this situation because? as
al ready pointed out above,, such a situation is contenplate
even in countries like the United States of America and
Great Britain which are regarded as bastions of denocracy.
But at the sanme time it nmust be renmenbered by the executive
that, because judicial® scrutiny for the time being is
excluded, its responsibility in the exercise of the power of
detention is all the greater. The _executive is under an
added obligation to take care to see that it acts within the
four corner of the law and its actions are beyond reproach
It nust guard agai nst m suse or abuse of power, for, though
such msuse or abuse mamy yield short-termgains, it is a
| esson of history which should never  be forgotten that
ultimately means have a habit of swallowi ng up ends.

Before | |eave this question, | may point out that, in
taking the view 1l have, T amnot unaware of the 'prine
i nportance of the rule of law which, since the dawn of
political history, I both in’ India of Brahadaranyaka
Uuni shad and G eece of Aristotle, has taned ‘arbitrary
exerci se of power by the governnent and constitutes one of
the basic tenets of constitutionalism | _am not unmindful of
the fambus words of Lord Atkin in his powerful dissent in
Li versidge v. Anderson(supra) that "amd the clash of arns
and much nore so in a situation of energency arising from
threat of internal subversion-"laws are not silent. They my
be changed, but they speak the sane |anguage in war and in
peace". | amalso conscious-and if | may once again quote
the words of that great libertarian Judge "Judges are no
respector of persons and stand between the subject and any

attenpted encroachnments on his |Iliberty by the  executive,
alert to see that any coercive action is justified in/'|law'

But at the sane tine it cant be overlooked that, in the
ultimate analysis, the protection of persona] |liberty and

the supremacy of law which sustains it nmust be governed by
the constitution itself. The Constitution is the paranount
and suprene law of the land and if it says that even if a
person is detained otherwise than in accordance with the
law, he shall not be entitled to enforce his right of

personal liberty, whilst a Presidential order under
3 2-833SCl/ 76
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Article 359, «clause (1) specifying Article 21 is in force

have to give effect to it. Sitting as | do, as a Judge under
the constitution, | cannot ignore the plain and enphatic
concerned of the Constitution or what | may consider to be
necessary to nmeet the end of justice. It is said that |aw
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has the fem nine capacity to tenpt each devotee to find his
own inmage in her bosom No One escapes entirely. Sonme yield
badly, some wth sophistication. Only a few nobre or |ess
effectively resist. | have always leaned in favour of
uphol di ng personal liberty, for, |I believe, it is one of the
nost cherished values of mankind. Wthout it life would not
be worth living. It is one of the pillars of free denocratic
society. Men have readily laid down their lives at is altar,
in order to secure it, protect it and preserve it. But | do
not think it would be right for me Wallow ny love of
personal liberty to cloud ny vision or to persuade nme to
place on the relevant provision of the constitution a
construction which its llanguage cannot reasonably bear. |
cannot assunme to nyself 'the role of Plato's Philosopher

king’s in order to render what | consider ideal justice
between the citizen and the State. After all" the
Constitution is the law of all laws and there al one judicia
conscience nmust ~findits wultimte support ,and its fina
resting place. It~ is in this spirit of humlity and
obedi ence to the Constitution and driven by judicia
conpul sion, that | have cone to the conclusion that the

Presi denti al or der dat ed 27th June, 1975 bars
mai ntai nability of a wit ~petition for habeas corpus there
an order of detention is challenged on the ground that it is
mal a fide or not under the Act or not in conpliance with it.
On the view | have taken in regard to the answer to be
given to the first question, it would be -unnecessary to
consi der the second question, but since the second question
has been debated fully and el aborate arguments have been
advanced before us touching not only the interpretation but
also the wvalidity of sub-section (9) (a) of section 16A, |
think it will be desirable if | pronounce ny opinion on this
guestion as well. But before | proceed to do sot, | nmay make
it clear once again that though this question is franed in
general ternms and so franmed it invites the Court to consider
the area of judicial security in a petition for a wit of
habeas corpus, it is not really  necessary to enbark on a
consideration of this issue, since it was conceded by the
| earned Attorney General, and in.my opinion rightly, that
the area of judicial scrutiny remains the sane as laid down
in the decision of this Court, subject only to such
dimnution or curtailnment as may be made by sub-section
(9)(a) of section 16A. The |learned Additional Solicitor
CGeneral , who argued this question on behalf of the Union of
India, took wus through various decisions of English courts
on the issue as to what is the nature of the jurisdiction
which the Courts on the issue as to what is the nature of
the jurisdiction which the Court exercises in a petition for
a wit of habeas corpus, and what is the manner in which
such jurisdiction nmust be exercised. it is not necessary for
the purpose because the practice in our country inregard to
the exercise of this jurisdiction , as it has evol ved over
the years as a result of the decisions of this Court, is a
little different fromthat prevailing in England. This court
has never insisted on strict rules of pleading in cases
involving the liberty of a person nor placed undue enphasis
on the question as to on whom the burden of proof lies. Even
a postcard witten by a
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detenu from jail has been sufficient to activise this Court
into examining the legality of detention. This Court has
consistently showmn great anxiety for personal |I|iberty and
refused to throw out a petition nmerely on the ground that it
does not disclose a prinma facie case invalidating The order
of detention. Wenever a petition for a wit of habeas
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corpus has cone up before this Court, it has alnost
i nvariably issued a rule calling upon the detaining
authority to justify the detention. This Court has any
occasions point out that when a rule is issued, it is
i ncumbent on the detaining authority to satisfy the Court
that the detention of the petitioner is legal and in
conformity with the mandatory provisions of the Act. Vide
Naranjan Singh v. State of Madhya pradesh, (1) Sai kh hanif,
Gudma Maj hi & Kamal Saha v. State of Wst Bengal (2) and
Dulal Roy v. The District Mugistrate, Burdwan ors.(3) . It
has al so been insisted by this court that, in answer to the
Rul e, the detaining authority must place all the rel evant
facts before the Court ‘which would show that the detention
is in accordance with the detention is in accordance the
provisions of the Act. It would be no argunent on the part
of the detaining authority to say that particular ground is
not taken in the petition . vide N zamuddin v. The State of
West Bengal .(4) Once the Ruleis issued, it is the bounden
duty of the Court to satisfy itself that all the safeguards
provi ded by | awhave been -scruplously observed and the
citizen is_not deprived of his personal liberty otherw se
than in accordance with |aw  Vide Mhd. Alam v. State of
West Bengal (5) and Khudiram Das v. state of Wst Bengal &
Os.(6) This practice marks a slight departure from that
obtaining in England but it has been adopted by this court
in view of the peculiar soci o-econom c conditions prevailing
inthe country. Wiere |arge nasses of people are poor

illiterate and ignorant and access to the courts is not easy
on account of lack of financial resources it would be nost
unreasonable to insist that the petitioner should set out
clearly and specifically the grounds on which he chall enges
the order of detention and nake our a prima facie case in
support of those grounds before a rule can be issued on he
petition and when the Rule is issued, the detaining

authority should not be liableto do any thing nore than
just neet the specific grounds of challenge put forward by
the petitioner in the petition. O course, | nust nake it

clear that where an order of detention is challenged as nala
fide, a clear and specific avernent to that effect would
have to be made in the petition and in the absence of such
averment, the court would not entertain the plea of mala
fide. The petitioner would have to make out a prima facie
case of mala fide before the detaining authority can be
called upon to neet it. Whether a prina facie case has been
made out or not would depend on the particular facts and
circunstances of each case, but the test would be whether
the prima facie case made out is of such a nature that the
Court feels that it requires investigation. The Court would
then investigate and decide the question of mala fide on
the basis of the nmaterial which nmay be placed before /it by
both parties.
468

VWhat is the area of judicial scrutiny in a petition for
a wit of habeas corpus has been laid down by this Court is
nunerous decisions. It is not necessary to refer to al
these decisions, since there is one recent decision, nanely,
Khudiram Das v. State of West Bengal (supra) where the
entire law on the subject has been reviewed by a Bench of
four judges! of this Court. There, the effect of the
previ ous deci sions has been considered and the | aw has been
sunmari sed at pages 843 to 845 of the Report in a judgenent
delivered by nme on behalf of the Court. | have carefully
listened to the nost el aborate argunents advanced before us
in this case and even after giving my nobst serious
consideration to them | still adhere to all that | said in
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Khudiram Das’s case (supra). | mmintain that the subjective
satisfaction of the detaining authority is liable to be
subjected to judicial scrutiny on the grounds enunerated by
me in KhudiramDas's case (supra) and the decision in
Khudi ram Das’s case(supra) |ays down the correct |aw on the
subject. The only question is: how far and to what extent
sub-section (9) (a) of section 16A has encroached upon this
area of judicial scrutiny and whether it is a valid piece of
| egi sl ati on.

Now the first question that arises for consideration is
as to what is the correct interpretation of section 16A
sub-section (9) (a). That sub-section reads as foll ows: -

"(9) Notwithstanding anything contained in any
other law or any rule having the force of |aw

(a) the grounds on which all order of

detention is made or purported to be nmade under section

3 against any person in respect of whom a declaration

i s made wunder sub-section (2) or sub-section (3) and

any in formation or materials on which such grounds or

a declaration under sub-section (2) or a declaration or

confirmation under sub-section (3) or the non-

revocati on under sub-section (4) of a declaration arc
based, shall betreated as confidential and shall be
deenmed to refer to matters of State and to be agai nst
the public inter est to disclose and save as ot herw se

provided in this Act, no on shall  comrunicate or
di scl ose any | such ground, information-or material or
any document ‘containing such ground, information or
material ;"

the argunent wurged on behal f of the detenus was that sub-
section (9) (a) of section 16A should be read down and
construed so as not to exclude the power of the H gh Court
inthe exercise of its jurisdiction under Article 226 to
call for the grounds, information and naterials on which the
order of detention is made and  the declaration under sub-
section (2) is based with a viewto satisfying itself as
regards the legality of the detention. It was pointed out on
behal f of the detenus that, unlike section 54 of |ndian
I ncome-tax Act, | 922 and section 14 of the Preventive
Detention Act, 1950, sub-section (9) (a) of section 16A does
not include any reference to a court and it is clear that it
is not directed against the Court. Reliance was al so placed
on behalf of the detenus on the follow ng statenent of the
law in Wgnore on Evidence (3rd ed.) vol. 8 at page 801,

Article 2379: "Any statute declaring in general terns that
official records are confidential should
469

be liberally construed to have an inplied exception for
di scl osure when A needed in court of justice, and reference
was al so made to the decision of the English Court in Lee v.
Burrell (1) in support of the proposition that in a'statutory
provision, like sub-section (9) (a) of section 16A, the
Court must read an inplied exception in favour of the Court
and particularly the H gh Court exercising constitutional
Function under Article 226. It was also stressed on behal f
of the detenus that if a wder construction is placed on
sub-section (9) (a) of section | 6A taking within its sweep
the H gh Court exercising jurisdiction under Article 226,
that sub-section would be rendered void as offending Article
226 and hence the narrower construction nust be preferred
whi ch excludes the High Court fromthe purview of the sub-
section. This contention, attractive though it nay seem
because it has the nmerit of saving judicial scrutiny from
bei ng rendered ineffectual and illusory, is not justified by
the plain | anguage of sub-section (9) (a) of section 16A and
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hence, despite these weighty considerati ons which have been
poi nted out on behalf of the detenus, | find nyself unable
to accept it.

It is true that sub-section (9) (a) of section 16A
does not specifically refer to any court. It does not say in
so many terns, as did section 54 of the Indian | ncone-tax
Act, 1922, that no court shall require any officer to
produce before it the grounds, information and nmaterials on
which the order of detentionis nmade or the declaration
under sub-section (2) or sub-section (3) is based, nor does
it contain any provision, like section 14 of the Preventive
Detention Act, 1950 that no court shall allow any statenent
to be nmade or any evidence to be given of such grounds,
information and materials. But there is inherent evidence in
the sub-section itselfto show that it is intended to
prevent disclosure of such grounds, information and
materials before a court. 1t says that the grounds,
information and materials on which the order of detention is
made or the declaration under subsection (2) or sub-section
(3) is based "shall be treated as confidential and shall be
deened to refer to matters of State and to be against public
interest to disclose". There is clearly an echo here of
section 123 of the Indian Evidence Act. That section is
intended to prevent disclosure in a court of "unpublished
official records relating to and affairs of State" and
i kewi se, sub-section (9) (a) of section 16A nmust al so be
held to be designed to achieve the sane end, nanely
prevent, inter alia, disclosure in-a court. The words "shal
be treated as confidential" and " shall be deemed to be
agai nst the public  interest to disclose"” are very
significant. If they are to-have any neaning-at all, they
nmust be construed as prohibiting disclosure even to a Court.
How can the grounds, information and naterials referred to
in this sub-section remain ’'confidential if they 'can be
required to be produced beforea court? How can they be
permtted to be disclosed to a court when the |egislature
says in so many ternms that it would be against the public
interest to disclose them Even if the court holds its
sittings in camera, there would be a real danger O | eakage
and that mght, in a given case, jeopardize ~nationa
security and weaken the efforts towards neeting the crisis-
situation arising

(1) 170 English Reports ]402.
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out of the emergency. Vide observations in the speech of
Lord Wight at page 266 in Liversidge s case (supra) . Sub-
section (9) (a) of section 16A cannot, therefore, be read
down as to inply an exception in favour of disclosure to a
court.

But then it was contended on behal f of the detenus that
if, on a proper construction of its |anguage, sub-section

(9) (a) of sectio 16A precludes the Hi gh Court ill exercise
of its jurisdiction under Article 226, fromcalling for the
production of the grounds, ill formation and nmaterials on

which the order of detention is nade or the declaration
under sub-section (2) or sub-section (3) is based, it would
i npede the exercise of its constitutional power by the H gh
Court and make i-t virtually ineffective and hence it would
be void as offending Article 226. This contention requires

serious consideration. Prima facie it appears to be
form dable, but for reasons which. | shall inmediately
proceed to state, | do not think it is well founded.

There can be no doubt that Article 226 is a
constitutional pro vision and it enmpowers the Hi gh Court to
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issue a wit of habeas corpus for enforcenment of the
fundanental right conferred by Article 21 and also for any
ot her purpose. The High Court has, therefore, constitutiona
power to exanine the legality of detention and for that
purpose, to inquire and determ ne whether the detention is
in accordance with the provisions of |aw. Now, obviously
this being a constitutional power, it cannot be taken away
or abridged by a legislative enactnment. |If there is any
| egislative provision which obstructs of retards the
exercise of this constitutional power, it would be void.
There arc several decisions of this Court which recognise
and lay down this proposition. It was said by this Court in
one of its early decisions in Hari Vishnu Kamath v. Syed
Ahenad | shaque & ors. (1) that the jurisdiction under Article
226 having been conferred by the Constitution, limtation
cannot be placed on it except by the Constitution itself So
also n Durga Shankar Mehta v. Thakur Raghuraj singh &
ors.(2) this Court, while considering the effect of section
105 of the Representation of the People Act, 1951 which gave
finality toan order nade by the El ection Tribunal, observed
that that section cannot "cut down and affect the overriding
power which this Court ~can exercise in the matter of grant
of special |eave under Article 136, and tile sane rule was
applied to Article 226 in Raj Krushna Bose v. Binoci Kanungo
v. ors. where the/ Court held that section 105 cannot take
away or whittle do the power of the Hi gh Court under Article
226. The sane view was taken by this court in In re: The
Keral a Education Bill, 1957(4) where S. R . Das C J..
speaki ng on behalf of the Court said in relation to Article
226 that "No enactnment of a State |egislature can, as |ong
as that Article stands. take away or _abridge the
jurisdiction and power conferred on the H gh Court by that
Article. This Court in Prem Chand Garg . Exci se
conmi ssioner U P Allahabad actually struck down Rule 12 of
order- XXXV of the Supreme Court Rules which required the

(1) [1955] 1 S. R 1104.

(2) [1955] 1 s. C R 267.

(3) [1954] s. C. R 913.

(4) [1959] S. C R 995

(5) [1963] supp. 1 S. C. R 885.
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petitioner in a wit petition under Article 32 to furnish
security for A the cost of the respondent, on the ground
that it retarted or obstructed the assertion or vindication
of the fundanmental right guaranteed under- Article 32 by
i mposing a pecuniary obligation on, the petitioner. The
principle of this decision must equally apply in a case
there the legislative provision inpedes or obstruct the
exerci se of the constitutional power of the Hi gh Court under
Article 226. It is, therefore, clear that if it can be shown
that sub-section (9) (a) of section 16A abridges or whittles
down the constitutional power of the H gh Court | under
Article 226 or obstructs or retards its exercise, it would
be valid as being in conflict with Article 226.

Now, it is settled |aw that when a petition for wit of
habeas corpus filed and a Rule is issued, it is the bounden
duty of the Court to satisfy itself that all the safeguards
provided by |aw have been scrupulously observed and the
liberty of the detenu has not been taken away ot herw se than
in accordance with law, Vide Khudiram Das v. State of West
Bengal (supra). The Court may also for the purpose of
satisfying itself as regards the legality of detention, cal
for the record of the case relating to the detention and
ook into it. That is what the Court did in Biren Dutta &
ors v. Chief Com mssioner of Tripura & Anr.(l) There, an
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interimorder was nmade by this Court "directing that the
Chief Secretary to the Tripura Adm nistration shal
forthwith transnit to this Court the woriginal file in
respect of the detenus concerned" since the Court wanted to
satisfy itself that the Mnister or the Secretary or the
Admi ni strator had reviewed the cases of the detenus and
arrived at a decision that their detention should be
continued. So alsoin M M Dammoo v. J & K State(2) this
Court required the State GCovernnent to produce the file
confining the grounds of detention so that the Court could
satisfy itself That "the grounds on which the detenu has
been detai ned have relevance to the security of the State".
It would, therefore, be seen that if there is a legislative
provi si on which prohi bits disclosure of the grounds,
information and materials on which the order of detention is
based and prevents the Court fromcalling for the production
of such grounds, information and materials, it would
obstruct and retard the exercise of the constitutional power
of the! H'gh Court ~under Article 226 and would be void as
of fendi ng that Article.

This-was ~the basis on which section 14 of the The
Preventive detention Act, 1950 was struck down by this court
in A K Gopalan’s case (supra). That section prohibited the
di scl osure of the grounds of detention comunicated to the
person detained and the representation made by hi m agai nst
the order of detention and barred the court fromallow ng
such disclosure to be made except for -purposes of a
prosecution for such disclosure. It was held by this Court-
in fact by all the judges who participated in the decision-
that this section was void as it contravene(l inter alia
Article 32. Kanta, C. J. Cbserved at page 130 of the Report
in a passage of which certain portions have been underlined
by me for enphasis:

(1) [1964] 8 S, C R 295. i
(2) [1972 2 S. C R 1014.
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"By that section the Court is prevented (except) for
the purpose of punishment for such disclosure) from being
inforned, either by a statement or by |eading evidence, of
t he substance of the grounds conveyed to the detained person
under section 7 on which the order was rmade, or of any
representati on made by him against such order. It also
prevents the Court from calling upon any public officer to
di scl ose the substance of those grounds or - from tile
production of the proceedings or report of the -advisory
board which may be declared confidential. It is clear than
if this provision is permitted to stand, the Court can have
nomnate rial before it to determ ne whether the grounds are
sufficient or not. I do not nean whether the grounds are
sufficient or not. It even prevents the Court from
ascertai ning whether the alleged grounds of detention have
anything to do with the circunstances or class or classes of
cases nmentioned in section 12(1)(a)."

Patanjali Sastri, J.,also observed to the sane effect at
page 217 of the Report:

"If the grounds are too vague to enable himto
take any such representation, or if they are altogether
irrelevant to the object of his detention, or are such
as to show that his detention is not bona fide, he has
the further right of nmoving this Court and this renmedy
is also guaranteed to his wunder article 32. These
rights and renedies, the petitioner submts, cannot be
effectively exercised, if he is prevented on pain of
prosecution, from disclosing the grounds to the Court.
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There is great force in this contention- The argunent
(of the Attorney GCeneral) overlooks that it was
recognised in the decision referred to above that it
woul d be open to the Court to exanmine the grounds of
detention in order to see whether they were relevant to
the object which the legislature had in view, such as,
for instance, the prevention of acts prejudicial to
public safety and tranquillity, or were such as to show
that the detention was not bona fide. An exanination of
the grounds for these purposes is nade inpossible by
section 14, and the protection afforded by article
22(5) and article 32 is thereby rendered nugatory. It
follows that section 14 contravents the provisions of
article 22 (S) and article 32 in so far is it prohibits
the person detained from disclosing to the Court the
grounds of his detention comunicated to himby the
detai ning authority or . the representati on made by him
against the order of detention, and prevents the Court
fromexam ning themfor the purpose aforesaid. and to
that extent it nust be held under article 13 (2) to be
voi d." (enphasis supplied).
And so did the other learned Judges. It is clear from what
they said that inasmuch as section 14 prohibited the
di scl osure of the grounds of detention  and prevented the
Court from | ooki ng at
473
Them for the purpose of deciding whether the detention
is legal, it Awas violative of Article 32 which conferred a
fundanental right on a detenu to nove this Court for
i mpugning the legality of his detention
The sane view was taken by a Constitution Bench of this
Court in M M Damoo v. J. & K State (supra). In fact, the
observations of Kania, C. J. in A K. Gopalan’ s case (supra)
which | have reproduced above, were quoted with approval in
this decision. The petitioner _in this case challenged the
legality of his detention by the State of Janmu & Kashmir on
several grounds. One of the grounds was that the proviso to
section 8 of the Jamu & Kashnir Preventive Detention Act
was void as it conflicted wth section 103 of the
Constitution of Jammu & Kashmir. Section 103 was in the sane
termas Article 226 and it conferred power on the H gh Court
of Jammu & Kashmr to issue after alia awit of habeas
corpus Section 8 of the Preventive Detention Act required
the detaining authority to comunicate to the detenu the
grounds on which the order of detention was nmade, but the
proviso to that section dispensed with the requirement in
case of "any person detained with a view to preventing him
fromacting in any nanner pre-judicial to the security of
the State if the authority making the order-directs that the
person detai ned may be inforned that it would be agai nst the
public interest to conmmunicate to himthe grounds-on which
his detention has been nade". The argunment of the petitioner
was that the proviso to section 8 of the Preventive
Detention Act was violative of section 103, since it
debarred the Hi gh Court and this Court fromcalling for the
grounds of detention and thus nmade it virtually inpossible
for the High Court and this Court to exanmi ne the legality of
the detention. This Court agreed that there would have been
some force in the contention of the petitioner, if the H gh
Court and this Court were prevented fromcalling upon the
State Governnent to produce the grounds of detention, but it
pointed out that the proviso to section 8 was not wultra
vires "because the proviso and the Act do not bar the High
Court and this Court fromlooking into the validity of the
detention". This Court, after referring to the observations




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 283 of 286

made by Kania, CJ. in A K GCopalan’s case (supra) in
regard to section 14 of the Preventive Detention Act, 1950
sai d:

"But fortunately there is no simlar provision in
this Act: and it |eaves the H gh Court and the Suprene
Court free to exercise the jurisdiction by calling upon
the State in appropriate cases to produce before it the
grounds of detention and other naterial in order to
satisfy itself that the detenu was being detained in
accordance with law If it were not so, we would have
difficulty in sustaining the proviso."

It will, therefore, be seen that prinma facie this Court was
of the viewthat if the proviso to section 8 had debarred
the Hgh Court and this Court fromrequiring the grounds of
detention to be produced before them it would have been
difficult to sustain that proviso

The |earned ~Additional Solicitor General, however,
sought to distinguish” these two decisions and contended
that sub-section (9) (a)
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of section 16A nerely enacts a rule of evidence and it
cannot, therefore, be said to obstruct or retard the
exerci se of the constitutional power of the Hi gh Court under
Article 226 so as to be-in conflict with that Article. Now,
there can be no doubt, “although at one tine in the course of
his argunments M. Shanti Bhushan contended to the contrary,
that a rule of evidence can always be enacted by the
| egislature for the purpose of regulating the proceedings
before the Hi gh Court under Article 226. A rule of evidence
nerely determ nes what shall ~be regarded as relevant and
adm ssible material for the purpose of enabling the Court to
cone to a decision in the exercise of iits jurisdiction and
it does not in any way detract” from or affect the
jurisdiction of the Court and it cannot , in t he
circunmst ances, he violative of “Article 226. But in order
that it should not fall foul of Article 226, it nust be a
genuine rule of evidence. If in.the guise of enacting a rule
of evidence, the legislature in effect and ‘substance
di sabl es and i npedes the Hi gh Court from effectively
exercising its constitutional power under Article 226, such
an enactment would be void. It will be col ourable exercise
of legislative power. The | egislature cannot be permtted to
violate a constitutional provision by enploying an indirect
nethod If a legislative provision, though in form -and
outward appearance a rule of evidence, isin substance and
reality something different, obstructing or inpeding the
exercise of the . jurisdiction of the Hgh Court under
Article 226, the formin which the legislative provisionis
clothed would not save it from condemation. Let’  us,
therefore, exam ne whether sub-section (9) (a) of section
16A enacts a genuine rule of evidence or it is a colourable
pi ece of legislation in the garb of a rule of evidence. If
it is the former it would be valid; but if it is latter, it
woul d be an indirect and covert infringenment of Article 226
and hence voi d.

Now, it is well settled that in order to determne the
true character of a legislative provision, we nust have
regard to the substance of the provision and not its form
We nust examine the effect of the provision and not be
msled by the nethod and manner adopted or the phraseol ogy
enpl oyed. Sub-section (9) (a) of section 16Ais in form and
outward appearance a rule of evidence which says that the
grounds. information and materials on which the order of
detention is made or the declaration under sub-section (2)
or sub-section (3) is based shall be treated as confidentia
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and shall be deemed to refer to matter of State and be
against the public interest to disclose. But in substance
and effect, is it a genuine rule of evidence ? The argument

on behalf of the detenus was that it is only a legislative
device adopted by the legislature for the purpose of
excluding the grounds, information and materials fromthe
scrutiny of the Court and thereby nmmking it wvirtually
i npossible for H gh Court to examne the legality of the
detention and grant relief to the detenu. If the veil is
renoved, contended the detenus, the position is no different
fromthat obtaining in A K  Gopalan’s case (supra) where
section 14 of the Preventive Detention Act, 1950 was struck
down as constituting a direct assault on Article 226. It was
pointed out that, in every case of detention, the G ounds,
information and materials would not necessarily refer to,
matters of State and be against the public interest to
di scl ose. Since, even order
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of detention purported to be made under section 3 are
brought within the purview of sub-section (9)(a) of section
16A, the grounds, information and materials in cases of such
detention may be wholly wunrelated to the objects and
purposes set out in section 3 and in that event, they would
nostly have nothing to do with matters of State and it nmay
not be possible to say that their disclosure would injure
public interest. But even so, sub-section (9)(a) of section
16A surrounds such grounds, information and naterials with
the veil of secrecy and, the use the words of Mhajan, J. in
A. K gopalan’s case (supra), places "an iron curtain around
thenf. This sub-section, according to detenus, conpels the
Court to shut its eyes to reality and presune by a | ega
fiction that in every case, whatever be the actuality and
nmany cases the actuality nmay be —otherw se-the 'grounds,
information and materials shall be deemed to refer to
matters of State and shall be against that public interest
to disclose. This contention of the detenus is undoubtedly
very plausible and it caused anxiety to ne t on deeper
consideration, | think it cannot be sustained.

It is significant to note that sub-section (9)(a) of
section 16A is a provision enacted to neet - the emergency
decl ared under the Proclamations dated 3rd Decenber, 1971
and 25th June, 1975. Vide subjection (1) of section 16A. It
cones into operation only when there a declaration nmade
under sub-section (2) or sub-section (3) that the detention
of the person concerned is necessary for dealing effective
with the emergency. The condition precedent to the
applicability of sub-sectionis that there should be a
decl arati on under sub-section (2) or sub-section (3) in
respect of the person detained. It may al so be noted that
though the words or purported to be nade were added after
the words "an order of detention is made" in the sub-section
by the Maintenance of Internal Security (Amendnent) Act,
1976, no such or simlar words were added in relation to the
declaration in under sub-section (2) or sub-section. (3).
Sub-section (9) (a) of section 16A, therefore, assunes a
val id declaration under subsection (2) or sub-section (3)
and it is only when such a declaration i been nmade, that
sub-section (9) (a) of section 16A applies or n other words
it is only in cases where a person is detained in order dea
effectively with the energency that the disclosure of the
grounds , information and materials is prohibited by sub-
section (9) (a) of section 16A
| have al ready pointed out how energency can create a crisis
situation inperilling the existence of constitutiona
denocracy and jeopardi zing the functioning of the social and
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political machine. It is, therefore, reasonable to assune
that where a person is detained is order to deal effectively
with the energency, the grounds, information and materials
on which the order of detention is nmade or the declaration
under sub-section (2) or sub-section (3) is based would. and
| arge, belong to a class of docunents referring to matters
of State which it would be against public interest to
di scl ose. What was observed by two of the Law Lords in
Li versidge’'s case (supra) would be applicable in such a

case. Viscount Maugham said at page 221 of the Report. "-it
is obvious that in many cases he will be acting
476

on information of the nost confidential character, which
could not be comunicated to the person detained or
disclosed in court w thout the greatest risk of prejudicing
the future efforts of the Secretary of State in this and
like matters for the defence of the realmlIt is sufficient
to say ~that there nust be a | arge nunber of cases in which
the informati on on which the Secretary of State is likely to

act will “be of a very confidential nature," and Lord Wi ght
al so observed to the sanme effect at page 266 of the Report:
"I'n these cases full |egal evidence or proof is inmpossible,

even if the Secretary does not claim that disclosure is
against the public interest, a claimwhich nmust necessarily
be made in practically every case, and a clai mwhich a judge
necessarily has to admt." 1In view of the fact that the
detention is nmade in order to deal effectively wth the
enmergency, the grounds, information and materials would in
nost cases be confidential and if a claimof’ privilege were
made under section 123 of the Indian Evidence act, it would
al nost  invariably be held justified. ~The -Legislature,
therefore, taking into account the privileged character of
the grounds, information and materials inthe generality of
cases, enacted sub-section (9) (a) of ~section 16A |aying
down a rule that the grounds, ~information and naterials
shall be deened to refer to matters of State which it would
be injurious to public interest to disclose, instead of
leaving it to the discretion of the detaining authority to
make a claimof privilege in each individual case and the
court to decide it. The rule enacted in sub-section (9) (a)
of section 16A bears close analogy to a rule of conclusive
presunption and in the circunstances, it nust be regarded as
a genuine rule of evidence. | may make it clear that if the
grounds, information and nmaterials were not, by and | arge,
of such a character

as to fall wthinthe class of docunments relating to
matters of State which it would be injurious “to public
interest to disclose, I would have found it inpossible to

sustain this statutory provision as a genuine rule of
evidence. If the grounds, information and material s have no
relation to natters of State or they cannot possibly be of
such a character that their disclosure would injure public
interest, tha Legislature cannot, by nmerely enploying a
| egal fiction, deemthemto refer to matters of State which
it would be against public interest to disclose and thereby
exclude them fromthe judicial ken. That would not be a
genuine rule of evidence: it would be a colourable
| egi sl ati ve device -a fraudulent exercise of power. There
can be no blanket ban on disclosure of the grounds,
information and materials to the High Court or this Court,
irrespective of their true character. That was the reason
why section 14 of the Preventive Detention Act, 1950 was
struck down by this Court in A R GCopalan’s case (supra)
and this Court said in M M Damoo’s case (supra) that if
the proviso to section 8 had debarred the H gh Court and
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this Court fromecalling for the grounds of detention and
looking into them it would have been difficult to sustain
that proviso. But here, on account of the declaration under
sub-section (2) or sub-section (3), which, as | said above,
must be a valid declaration in order to attract the
applicability of sub-section (9) (a) of section 16A, the
grounds, information and materials in alnost all cases would
be of a confidential character falling within the class of
docunents privileged under section 123 and hence the rule
enacted in the sub-section genuinely partakes of the
char act er
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of a rule of evidence. It nmmy be pointed out that if the
declaration A under sub-section (2) or sub-section (3) is

invalid sub-section (9) (a) of section 16A wll not be
attracted and the grounds, information and materials on
whi ch the order of ‘detention is nade would not be privil eged
under that sub-section. | am therefore, of the view that
sub-section (9) (a) of section 16A enacts a genuine rule of
evi dence _an it~ does not detract from or affect the

jurisdiction of the Hi gh Court under Article 226 and hence
it cannot be successfully assailed as invalid.

| accordingly answer the first question by saying that
the Presidenti al under dat ed June 27, 1975 bar s
mai ntai nability of / a petition for a wit of habeas corpus
where an order of detention is challenged on the ground that
it is vitiated by Mala fides, |legal or factual, or is based
on extraneous considerations or is not under the Act or is
not in conpliance with it. So far as the second question is
concerned, | do not think there is any warrant for reading
down sub-section (9) (a) of section 16A so as to inply an
exception in favour of disclosure to the Court, and, on the
interpretation placed by nme on that provision, | hold that
it does not constitute an encroachment on the constitutiona
jurisdiction of the High Court-under  Article 226 and is
accordingly not void. In the circunstances, | allow the
appeal s and set aside the judgnments of the H gh Courts
i mpugned in the appeals.

ORDER

By majority-

In view of the Presidential order dated 27 June 1975 no
person has any |locus standi to nove any wit petition under
Article 226 before a Hi gh Court for habeas corpus-or any
other wit or order or direction to challenge the legality
of an, order of detention on the ground that the order is
not under or in conpliance with the Act or isillegal or is
vitiated by nmalafides factual or legal or is based on
ext raneous consi deration

2. Section 16A(9) of the Mintenance of Interna
Security Act is constitutionally valid;

3. The appeals are accepted. The judgnents  -are set
asi de;

4. The petitions before the H gh Courts are nowto be
di sposed of in accordance wth the lawlaid down in these
appeal s.
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